II.

Reviewed and Approved by Executive Director: CH
October 6, 2021

FOR ACTION

REQUEST

Consider Authorizing the Executive Director to Amend the Revocable Right of Entry
Agreement (ROE 7-19) Granted to the Kalaeloa Heritage and Legacy Foundation for the
land parcel in the Kalaeloa Community Development District identified as Tax Map
Key No. 9-1-013:069 to Extend the Term for an Additional Twelve (12) Months Until

November 17, 2022,

BACKGROUND

The Kalaeloa Heritage and Legacy Foundation (KHLF) currently holds a
nonexclusive revocable Right of Entry Agreement (ROE 7-19) for the sole purpose of
preserving and maintaining the archaeological, cultural and natural resources in the
Kalaeloa Heritage Park (hereafter, the Park).

The Park is located on an approximately 11.501-acre parcel identified as Parcel No.
13073 D located in Kalaecloa Community Development District (KCDD) and
identified as Tax Map Key No. 9-1-013:069.

ROE 7-19 was executed on May 17, 2019, and was originally intended to be a short-
term, six-month agreement to allow time to negotiate a longer-term Stewardship
Agreement with KHLF for future maintenance of the Park. However, due to the
onset of the COVID-19 pandemic, the Hawaii Community Development Authority
(HCDA) and KHLF twice agreed to extend the term of ROE 7-19 to allow more time
to meet some of the necessary milestones prior to execution of a Stewardship
Agreement.

ROE 7-19 as amended is attached hereto as Exhibit A. The proposed fourth
amendment to ROE 7-19 would only amend the term of the agreement, further
extending the termination date by one additional year to 11:59 p.m. on November 17,
2022. A draft of the fourth amendment is attached hereto as Exhibit B.

Since the execution of ROE 7-19 in May 2019, KHLF has completed a site inventory
report detailing all features located at the Park. KHLF also submits monthly reports to
the HCDA detailing all activities at the Park for the previous month. These reports
are regularly included in the monthly Executive Director’s Report to the Kalaeloa
Authority members.



HCDA staff and KHLF negotiated the Scope of Work and terms for the Stewardship
Agreement about two years ago, but execution of the Stewardship Agreement was put
on hold after some Authority members raised concerns over a burial vault and other
improvements located at the Park. Authority members requested KHLF to first
complete the following milestones prior to the execution of a Stewardship
Agreement:

1. Work with HCDA to finalize a proposed Stewardship Agreement.

2. Develop a management plan specifying how the population of free-range
animals (i.e., chickens, peacocks, etc.) is being managed by KHLF to ensure
that the premises is not damaged or adversely impacted.

3. Maintain an updated monthly site inventory at all times, that includes all large
equipment brought on premises (i.e., water totes/trucks, storage containers,
wood chippers, equipment trailers, etc.).

4. Stripe/demarcate the parking and events area located within the maintenance
yard to ensure that use and activities are conducted within the TMK
boundaries of the ROE premises.

5. List of cultural, historical, and archaeological sites/features to be
refurbished/restored, and specify how these cultural, historical, and
archaeological sites/features will be restored.

6. List all new native animal or plant species (e.g., pueo, etc.) for reintroduction
on the Premises.

7. List the available grants that KHLF is pursuing to help fund maintenance
activities on the Premises.

- 8. Submit copies of all building permits/approvals and related correspondence
for all structures on premises.

With the onset of the COVID-19 pandemic, KHLF has not added any equipment or
refurbished/restored any features at the Park. At this time, KHLF’s goal is to maintain
the existing features of the Park rather than introduce additional features.

KHLF satisfactorily completed the first seven milestones and partially completed
milestone 8 by obtaining an after-the-fact building permit for the kauhale at the Park.
However, approval of the burial vault located at the Park is pending further action
from the Hawaii State Historic Preservation Division (SHPD) and its Oahu Island
Burial Council (OIBC).

KHLF has been engaged in discussion with SHPD to bring resolution to this issue for
over a year, and recently submitted documentation to SHPD with a request for after-
the-fact approval. The request for approval along with documentation on the burial
vault is attached hereto as Exhibit C. There is currently no estimated time frame in
which SHPD will complete its review. The HCDA will not issue a Stewardship
Agreement until the burial vault is approved by the appropriate parties.



III. DISCUSSION
The HCDA recognizes the cultural, historical, and educational activities provided to

the public by KHLF at the Park are valuable to the community and believes KHLF
should continue to manage the Park under ROE 7-19 and eventually, under a
Stewardship Agreement with the HCDA.

The Second Amendment to ROE 7-19 included the addition of the aforementioned
eight milestones that KHLF must complete prior to the execution of a Stewardship
Agreement.

Although the Second and Third Amendments noted that KHLF must complete all
milestones prior to the further extension of the ROE, the HCDA notes that KHLF has
satisfactorily completed seven of the eight milestones, and has made a good faith
effort to complete the remaining eighth milestone.

An extension to ROE 7-19 for one additional year will allow further time for SHPD
to complete its review and make a determination on the burial vault to allow KHLF to
complete the eighth milestone. During this time, KHLF would continue to maintain
the Park to ensure historic and cultural sites do not fall into disrepair. HCDA and
KHLF would also continue to finalize the language for the long-term Stewardship
Agreement. ~

Upon completion of the final aforementioned milestone, HCDA staff will bring the
long-term Stewardship Agreement before the Board for consideration.

IV. RECOMMENDATION
Authorize the Executive Director to Amend the Revocable Right of Entry Agreement
(ROE 7-19) Granted to the Kalaeloa Heritage and Legacy Foundation for the land parcel
in the Kalaeloa Community Development District identified as Tax Map Key No. 9-1-
013:069 to Extend the Term for an Additional Twelve (12) Months Until November 17,

2022.

Attachments: Exhibit A — ROE 7-19 as amended
Exhibit B — DRAFT Fourth Amendment to ROE 7-19
Exhibit C — Burial Vault Documentation Request for SHPD Approval
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Prepared By: Lindsey Doi, Asset Manager

Approved By: Deepak, Neupane, P.E., AIA, Executive Director d’{




EXHIBIT A

THIRD AMENDMENT TO REVOCABLE RIGHT OF ENTRY (ROE 7-19)

This Third Amendment to the Revocable Right of Entry 7-19 (“Third
Amendment”) is executed this Oct 12,2020 , by and between the HAWAII
COMMUNITY DEVELOPMENT AUTHORITY (“HCDA” or “GRANTOR?”), a
body corporate and a public instrumentality of the State of Hawaii, and KALAELOA
HERITAGE AND LEGACY FOUNDATION, whose business address is P.O. Box
75447, Kapolei, Hawaii, 96707 (“KHLF” or “GRANTEE”) (HCDA and KHLF are
each called a “Party” and collectively called “the Parties”).

WHEREAS, the Parties entered into a Revocable Right of Entry (ROE 7-19)
dated May 17, 2019 (hereinafter, the “ROE”), a copy of which is attached hereto as
Exhibit “A”; and

WHEREAS, an amendment to extend the term of the ROE (“First Amendment”)
was executed on November 18, 2019, a copy of which is attached hereto as Exhibit “B”;
and

WHEREAS, a second amendment to further extend the term of the ROE
(“Second Amendment”) was executed on May 14, 2020, a copy of which is attached
hereto as Exhibit “C”;

WHEREAS, the HCDA General Board (the “Board”) approved the delegation of -
authority to the Executive Director to extend any right of entry previously approved by
the Board for an additional period of up to twelve (12) months during any Emergency
Period in which the Governor of the State of Hawaii has issued a proclamation affecting
Chapter 92, Hawaii Revised Statutes, at its Board meeting held on August 5, 2020;

WHEREAS, the Governor of the State of Hawaii has issued a proclamation
affecting Chapter 92, Hawaii Revised Statutes, and the Executive Director desires to
extend the term of the ROE for an additional twelve (12) months;

WHEREAS, the Parties desire to further extend the term of the ROE for an
additional twelve months;

NOW THEREFORE, in consideration of the mutual covenants and agreements
contained herein, the Parties hereto agree as follows:

1. - Section 3 of the ROE is hereby replaced in its entirety as follows:

3. Term and Duration. The term of this ROE shall commence at 12:00
a.m. on May 18, 2019 and terminate at 11:59 p.m. on November 17, 2021
(“Termination Date”). This ROE shall automatically terminate on the
Termination Date, unless earlier revoked as provided herein. KHLF
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agrees to be bound by the terms and conditions of the ROE and any
written amendments to this ROE signed by both Parties.

The name “Aedward Los Banos” is hereby removed from Section 18 of
the ROE as follows:

Hawaii Community Development Authority
Attention: Executive Director

547 Queen Street

Honolulu, Hawaii 96813

Telephone (808) 594-0300

Fax: (808) 587-0299

Email: dbedt.hcda.contact@hawaii.gov

The Parties acknowledge and agree that the Second Amendment required
the KHLF to complete the milestones, as set forth on Exhibit C to the
Second Amendment, to the satisfaction of the HCDA prior to the
Termination Date of the Second Amendment before the HCDA would
consider any further extensions of the ROE. The Parties further
acknowledge and agree that the KHLF has not been able to complete
Milestone 8 due to circumstances beyond its control. Accordingly, the
Parties agree that the KHLF has until November 17, 2021 to complete
Milestone 8 to the satisfaction of the HCDA. The HCDA will not entertain
further options to extend the current term of the ROE unless Milestone 8 is
met by the KHLF prior to November 17, 2021.

This Third Amendment, upon execution of the Parties, shall be effective as
of the date stated above. All understandings and agreements between the
Parties with respect to the ROE are merged into, or superseded by, this
Third Amendment. This Third Amendment fully and completely expresses
the agreement of the Parties and shall not be modified or amended except
by written agreement executed by each of the Parties hereto.

This Third Amendment may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which when taken
together shall constitute one and the same instrument.

Except as amended and/or modified by this Third Amendment, all other
terms and provisions of the ROE shall remain in full force and effect,
unaltered and unchanged by this Third Amendment. Whether or not
specifically amended by this Third Amendment, all of the terms and
provisions of the ROE are hereby amended to the extent necessary to give
effect to the purpose and intent of this Third Amendment.



IN WITNESS WHEREOF, the Parties have caused this Third Amendment to be executed
as of the day and year first above written.

HAWAII COMMUNITY
DEVELOPMENT AUTHORITY

S o

Name: Garett Kamemoto

By:

Title: |nterim Executive Director

KALAELOA HERITAGE AND
LEGACY FOUNDATION

by (86—

Dwight Victor
President

APPROVED AS TO FORM:

/@!% Sagwéa/
Deputy Attorney General




Exhibit A
REVOCABLE RIGHT OF ENTRY (ROE 7-19)

By this NONEXCLUSIVE REVOCABLE RIGHT OF ENTRY AGREEMENT
(the “ROE”) made and executed this ((\QY __day of A\t 2019, the
HAWAII COMMUNITY DEVELOPMENT AUTHORITY (“HCDA” or
“GRANTOR”), a body corporate and a public instrumentality of the State of Hawaii,
hereby grants to KALAELOA HERITAGE AND LEGACY FOUNDATION
(hereafter referred to as “KHLEF” or “GRANTEE”’) whose business address is P.O. Box
75447, Kapolei, Hawaii, 967073, a nonexclusive revocable Right of Entry upon the
Premises (as defined below) subject to each of the following terms and conditions:

1. Grant of Right-of-Entry. The HCDA hereby grants to KHLF and all of
its members, employees, officers, directors, representatives, invitees, and other guests and
participants in KHLF’s programs (collectively, “Permitted Persons’) a nonexclusive
revocable ROE to enter upon the Premises (as defined below) for the sole purpose of
preserving and maintaining the archaeological, cultural and natural resources in the
Kalaeloa Heritage Park as described in paragraph 4 below. KHLF is responsible for
communicating and explaining the terms and conditions of this ROE to all Permitted
Persons and ensuring compliance by Permitted Persons with such terms and conditions.

2. Premises. This ROE shall pertain to that approximately 11.501-acre
parcel of that certain real property identified as Parcel No. 13073 D located in Kalaeloa,
Hawaii and identified by Oahu Tax Map Key No. 9-1-013:069 and depicted on the map
attached Exhibit “A,” which is incorporated herein by reference. Any question or
conflict regarding the boundary of the Premises shall be unilaterally resolved by

GRANTOR.

3. Term and Duration. The term of this ROE shall commence at 12:00 a.m.
May 18, 2019 and terminate at 11:59 p.m. on November 17, 2019 (“Termination
Date’), subject to a six (6) month extension option. This ROE shall automatically
terminate on the Termination Date, unless earlier revoked as provided herein or an
extension option is mutually agreed upon. KHLF agrees to be bound by the terms and
conditions of the ROE and any written amendments to this ROE signed by both Parties.

4. Use of Premises. This ROE is nonexclusive. The ROE granted hereby
shall be the sole purpose of preserving and maintaining of archaeological, cultural and
natural resources located on the Premises, performed by Permitted Persons. KHLF shall
work cooperatively with HCDA. Except for securing the Premises to protect against theft
and vandalism, KHLF shall not alter, obstruct or impede any driveways, entrances, exits
or other points of ingress or egress leading to the Premises. Vehicles obstructing ingress
and egress, including impeding driveways, entrances and exits, will be subject to removal
by towing at KHLF’s sole expense. .

5. Acknowledgement of Use By Other Persons. KHLF acknowledges that

other persons or entities have the right to enter and/or use the Premises with the approval
of the HCDA, and with the exception of the uses specified in Paragraph 4 above, KHLF



shall not otherwise interfere with or impair the use and enjoyment of the Premises by
such other persons or entities. KHLF shall allow the HCDA or other persons approved
by the HCDA to access the Premises.

6. Due Care and Diligence. At all times during the term of this ROE,
KHLF shall exercise diligence and due care for public safety in entering upon the
Premises and shall not unreasonably disrupt or disturb in any way or manner whatsoever
the activities or operations of the HCDA, the HCDA'’s agents on the Premises, or other
persons or entities who have the right to enter and/or use the Premises with the approval
of the HCDA. At all times during the term of this ROE and upon the termination of this
ROE, KHLF shall be responsible for: (a) removing any debris or trash deposited by
Permitted Persons on the Premises; (b) repairing any damage to the Premises caused by
- KHLF’s use or the use by any Permitted Persons; and (c) restoring the Premises to its
original condition or better than the original condition Premises was in at the time of
KHLF’s entry onto the Premises under this ROE. This provision shall survive the
automatic expiration date or earlier termination of this ROE.

7. Indemnity. KHLF shall defend, indemnify and hold harmless the HCDA
and the State of Hawaii, and their respective officials, directors, members, employees,
and agents from and against any and all claims, actions, penalties, damages, liabilities,
costs and expenses for loss or damage, including property damage, personal injury and
wrongful death, based upon or arising out of or in connection with: (a) KHLF’s breach
of this ROE; (b) a Permitted Person’s tortious conduct or violation of law on or upon the
Premises; (c) any injury sustained or suffered by a Permitted Person while on the
Premises; and (d) any other act or omission in any way relating to or arising out of this
ROE (collectively, “Covered Claims™). KHLF shall also reimburse HCDA for all costs
and expenses, including but not limited to reasonable attorney’s fees incurred by HCDA
in connection with HCDA’s defense of any Covered Claims. This provision shall survive
the automatic expirations date or earlier termination of this ROE.

8. Insurance. (a) KHLF shall obtain and maintain at all times, at its own
expense, insurance coverage of the kinds and in amounts greater than or equal to those set

forth below:

Commercial General Liability:
$1,000,000 per occurrence and $2,000,000 in the
aggregate
$1,000,000 Completed Operations Aggregate Limit
$1,000,000 Each Occurrence Limit
$1,000,000 Personal & Advertising Limit

Umbrella Liability:  $2,000,000 Aggregate (optional, if other limits
cannot be met)

Worker’s Compensation:
Coverage A: As required by Hawaii Laws



Coverage B: Employer’s Liability:

$100,000 Bodily Injury by Accident Each Accident

$100,000 Bodily Injury by Disease

$500,000 Policy Limit and $500,000 Each
Employee

Automobile: $2,000,000 combined single limit OR $1,000,000
bodily injury per person, $1,000,000 bodily
injury per accident, and $1,000,000 property
damage per damage

(b) Prior to KHLF's first entry onto the Premises, KHLF shall provide to the
HCDA a copy of the above referenced required insurance policies to
evidence KHLF’s compliance with the insurance requirements set forth in
subsection (a) above.

(c) The insurance policies obtained by KHLF in accordance with subsection
(a) above shall name the Hawaii Community Development Authority and
the State of Hawaii and their respective officials, directors, officers,
members, employees and agents as additional insureds.

(d) The HCDA shall be notified at least 15 days prior to the termination,
cancellation or any material change in KHLF’s insurance coverage.

(e) KHLF shall cover all injuries, losses or damages arising from, growing out
of or caused by any acts or omissions of KHLF or Permitted Persons in
connection with KHLF’s use or occupancy of the Premises.

(f) The procuring of such required policy or policies of insurance shall not be
construed to limit KHLF’s liability under this ROE or to fulfill the
indemnification provisions and requirements of this ROE.
Notwithstanding said policy or policies of insurance, KHLF shall be
obligated for the full and total amount of any damage, injury, or loss
caused by the negligence or neglect of KHLF or the Permitted Persons
connected with this ROE.

(g) KHLF shall keep such insurance in effect and the certificate(s) on deposit
with the HCDA during the entire term of this ROE. Upon request by the
HCDA, KHLF shall furnish a copy of the policy or policies.

(h) Failure of KHLF to provide and keep in force such insurance shall be
regarded as a material default under this ROE and the HCDA shall be
entitled to exercise any or all of the remedies provided in this ROE for
default of KHLF.



(i) The HCDA is a self-insured State agency. KHLF’s insurance shall be
primary. Any insurance maintained by the State of Hawaii shall apply in
excess of, and shall not contribute with insurance provided by KHLF.

(j) KHLF shall ensure that written waivers are signed by all volunteers
working on the Premises, prior to the volunteers’ first entry onto the
Premises. KHLF shall ensure that these written waivers contain language
releasing the State of Hawaii and the HCDA from any and all liability.
KHLEF shall keep these written waivers on file and provide a copy of all
such waivers to the HCDA.

The HCDA reserves the right to inspect and review all coverage, form, and
amount of the insurance required by the above. If, in the HCDA's discretion, the above
insurance does not provide adequate protection for the HCDA, it may require KHLF to
obtain insurance sufficient in coverage, form, and amount to provide such adequate
protection.

9. Condition of Premises/Assumption of Risk. KHLF hereby agrees and

acknowledges that HCDA has not made any representation or warranty, implied or
otherwise, with respect to the condition of the Premises, including any dangerous or
defective conditions existing in or on the Premises, whether or not such conditions are
known to HCDA or reasonably discoverable by KHLF. KHLF agrees that HCDA shall
not be held responsible for any injury or damage to KHLF or Permitted Persons due to
the presence of hazardous materials on or in the Premises. KHLF further agrees that all
property, approved improvements, and equipment of KHLF kept or stored on the
Premises during the term of this ROE shall be so kept or stored at the sole risk of KHLF.
This provision shall survive the automatic expiration date or earlier termination of the

ROE.

10. Compliance with L.aws and Regulations. KHLF shall, at all times
during the term of this ROE, observe and comply with all applicable laws, rules and

regulations, whether County, State or Federal, including but not limited to, the laws
applicable to the use of the Premises and the securing of any and all necessary
governmental and other approvals and permits for its use of the Premises, including, but
not limited to, compliance with Hawaii Revised Statutes (HRS) Chapter 6E and HRS

Chapter 269E.

11.  No Hazardous Materials. KHLF shall not cause nor permit the escape,
disposal or release of any hazardous materials except as permitted by law. KHLF shall
not allow the handling, storage or use of such materials, nor allow to be brought onto the
Premises any such materials, except with the prior written consent of the HCDA. If any
governmental agency should require testing to ascertain whether or not there has been
any release of hazardous materials by KHLF, then KHLF shall be responsible for the
reasonable costs thereof. In addition, KHLF shall execute affidavits, and other
documents from time to time at the HCDA'’s request concerning KHLF’s best knowledge
and belief regarding the presence of hazardous materials on the Premises placed or
released thereon by KHLF.



For the purpose of this ROE “hazardous material” shall mean any pollutant, toxic
substance, hazardous waste, hazardous material, hazardous substance, or oil as defined in
or pursuant to the Resource Conservation and Recovery Act, as amended, the
Comprehensive Environmental Response, Compensation, and Liability Act, as amended,
the Federal Clean Water Act, or any other federal, state, or local environmental law,
regulation, ordinance, rule, or by law, whether existing as of the date hereof, previously
enforced, or subsequently enacted.

12.  Prohibited Use. Any use of the Premises not authorized in Paragraph 4
above shall constitute a material breach of this ROE and upon such breach, the HCDA
may terminate this ROE forthwith without notice and pursue any other remedies to which
the HCDA is entitled to by law or under this ROE, provided that the HCDA shall first .
give KHLF notice of the breach and afford KHLF forty-eight (48) hours to cure such

breach.

13. Improvements. KHLF shall not construct any improvements of any kind
or nature upon the Premises or any other properties of HCDA without the HCDA’s
express prior written consent, which consent may be granted or withheld in the HCDA’s
sole discretion. Any improvements, including but not limited to structures, erected on or
moved onto the Premises by KHLF shall remain the property of KHLF and KHLF shall
have the right, prior to the termination or revocation of this ROE, or within an additional
period the HCDA in its discretion may allow, to remove the improvements from the
Premises; provided, however, that in the event KHLF shall fail to remove the
improvements prior to the termination or revocation of this ROE or within an additional
period, the HCDA may, in its sole discretion, elect to retain the improvements or may
remove the same and charge the cost of removal and storage, if any, to KHLF. This
provision shall survive the automatic expiration date or earlier termination of this ROE.

14. No Lien. KHLF shall not: (a) create, incur, or assume any attachment,
‘judgment, lien, charge, or other encumbrance on the Premises or any improvements
thereon; or (b) suffer to exist any such encumbrance other than one created, incurred, or

assumed by the HCDA.

15.  Non-transferrable. This ROE or any rights hereunder shall not be sold,
assigned, conveyed, or otherwise transferred or disposed of without the HCDA’s express
prior written consent.

16. Additional Terms and Conditions.

(a) No one may reside on the Premises, and the Premises may not be
accessed for any other purpose except as authorized herein.

® Animals, plants, rocks, dirt and other materials that are on or part
of the Premises shall not be harmed or removed from the Premises
with the exception of the removal of invasive species to provide
for the restoration and maintenance of the Premises.
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All work on the site shall be subject to the rights of native
Hawaiians and to regulatory rights and ownership rights of the
State of Hawaii established pursuant to state law, including Hawaii
Revised Statutes Chapter 6E (Historic Preservation), over
prehistoric or historic remains found in, on, or under the Premises.

If KHLF continues to enter or remain on the Premises after the
Termination Date, KHLF shall pay the HCDA as liquidated
damages $200 for each calendar day (or part thereof) that such
unlawful entrance and occupation of the Premises continues
beyond the Termination Date.

No later than three months after the execution of this ROE, KHLF
shall create an inventory list and map of all site features and
improvements on the Premises from the date when KHLF first
entered the Premises in late 2015.

KHLF shall submit monthly reports to the HCDA providing
HCDA with: (i) site features, (ii) an updated site improvement
inventory, (iii) an updated summary of all activities on the
Premises, no later than the 15 of each month for the preceding
month.

Commercial activity on the Premises shall not be permissible
without prior written authorization from the HCDA. All revenue
generated by commercial activity shall be detailed in the monthly
report to the HCDA.

The HCDA reserves the right to impose additional terms and
conditions it deems reasonably necessary.

17. Termination. Either Party may terminate this ROE at any time with at
least 30 days written notice in accordance with Paragraph 18 below.

18. Notices. Any notice, request, demand, or other communication required
or permitted to be given or made under this ROE by either party hereto shall be in writing
and shall be deemed to have been duly given or served if: (a) personally delivered; (b)
sent by mail, postage prepaid and certified with return receipt requested; (c) transmitted
by facsimile, or (d) sent by e-mail with request for delivery confirmation, at the address,
facsimile number, or e-mail address provided below:

Hawaii Community Development Authority
Attention: Aedward Los Banos, Executive Director
547 Queen Street

Honolulu, Hawaii 96813

Telephone: (808) 594-0300

Fax: (808) 587-0299

Email: dbedt.hcda.contact@hawaii.gov




Kalaeloa Heritage and Legacy Foundation
Attention: Dwight Victor, President

P. O. Box 75447

Kapolei, Hawaii 96707

Telephone: (808) 282-3921

E-mail: dvictor@khlfoundation.org

19.  Headings/Captions. The headings and captions of paragraphs or other
parts hereof are for convenience of reference only and are not to be used to construe,
interpret, define, or limit the paragraphs to which the respective headings and captions

may pertain.

20.  Governing Law. This ROE shall be governed by and construed under the
laws of the State of Hawaii. '

21.  Representation on Authority of Parties/Signatories. Each person

signing this agreement represents and warrants that he or she is duly authorized and has
the legal capacity to execute and deliver this agreement. Each party represents and
warrants to the other that the execution and delivery of the agreement and the
performance of such party’s obligations hereunder have been duly authorized and that
the agreement is a valid and legal agreement binding on such party and enforceable in
accordance with its terms.

22.  Counterparts. This ROE may be executed in several duplicate
counterparts and such counterparts, when executed, shall constitute a single agreement.

23.  Entire Agreement. This ROE constitutes the entire Agreement and
understanding between the Parties and shall supersede any and all prior
communications, representations, or agreements, both verbal and written, between the
Parties regarding the use of the Premises. This ROE cannot be modified except by a
written instrument signed by both parties.

[SIGNATURES APPEAR ON FOLLOWING PAGE]



IN WITNESS WHEREOF, the HCDA and KHLF have caused this ROE to be executed

as of the day and year first above written.

APPROVED AS TO FORM:

eputy Attorney General

HAWAII COMMUNITY
DEVELOPMENT AUTHORITY

By: Hectnnt Py~
Aedward Los Banos
Executive Director

KALAELOA HERITAGE AND
LEGACY FOUNDATION

By:

Name
Title



IN WITNESS WHEREOF, the HCDA and KHLF have caused this ROE to be executed
as of the day and year first above written.

HAWAII COMMUNITY
DEVELOPMENT AUTHORITY

By:

Aedward Los Banos
Executive Director

KALAELOA HERITAGE AND
LEGACY FOUNDATION

By: '\//‘-ZW ML cf<a:/~€/

Name

Title SW&?ZZ( m7

APPROVED AS TO FORM:

Deputy Attorney General
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Exhibit B

FIRST AMENDMENT TO REVOCABLE RIGHT OF ENTRY (ROE 7-19)

This First Amendment to the Revocable Right of Entry 7-19 (“First
Amendment”) is executed this _| 8 day of DiC 2019, by and between
the HAWAII COMMUNITY DEVELOPMENT AUTHORITY (*HCDA? or
“GRANTOR?”), a body corporate and a public instrumentality of the State of Hawaii,
and KALAELOA HERITAGE AND LEGACY FOUNDATION, whose business
address is P.O. Box 75447, Kapolei, Hawaii, 96707 (“KHLF” or “GRANTEE”)
(HCDA and KHLF are each called a “Party” and collectively called “the Parties”).

WHEREAS the Parties entered into a Revocable Right of Entry (ROE 7-19) dated
May 17, 2019 (hereinafter, the “ROE”), a copy of which is attached hereto as Exhibit

“A”; and

WHEREAS the Parties desire to exercise their mutual option to extend the term of
the ROE;

NOW THEREFORE, in consideration of the mutual covenants and agreements
contained herein, the Parties hereto agree as follows:

L. Section 3 of the ROE is hereby replaced in its entirety as follows:

Term and Duration. The term of this ROE shall commence at 12:00 a.m.
on November 18, 2019 and terminate at 11:59 p.m. on May 17, 2020
‘(“Termination Date”). This ROE shall automatically terminate on the
Termination Date, unless earlier revoked as provided herein. KHLF
agrees to be bound by the terms and conditions of the ROE and any
written amendments to this ROE signed by both Parties.

2.  This First Amendment, when executed by the Parties, shall be effective as
of the date stated above. All understandings and agreements between the Parties with
respect to the ROE are merged into, or superseded by, this First Amendment. This First
Amendment fully and completely expresses the agreement of the Parties and shall not be
modified or amended except by written agreement executed by each of the Parties hereto.

3.  The First Amendment may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which when taken together shall
constitute one and the same instrument.

4.  Except as amended and/or modified by this First Amendment, all other
terms and provisions of the ROE shall remain in full force and effect, unaltered and
unchanged by this First Amendment. Whether or not specifically amended by this First
Amendment, all of the terms and provisions of the ROE are hereby amended to the extent
necessary to give effect to the purpose and intent of this First Amendment.



IN WITNESS WHEREOF, the Parties have caused this First Amendment to be executed
as of the day and year first above written.

HAWAII COMMUNITY
DEVELOPMENT AUTHORITY

By: W }/?3'\/“
Aedward Los Banos
Executive Director and CEO

LOA HERITAGE AND
LEGACY FOUNDATION

Y
DWAG s Vietov-
MESOONT S

T1t1e.

APPROVED AS TO FORM:

Sl ——

i
Députy Attorney General




Exhibit C

SECOND AMENDMENT TO REVOCABLE RIGHT OF ENTRY (ROE 7-19)

This Second Amendment to the Revocable Right of Entry 7-19 (“Second
Amendment”) is executed this May 14,2020 , by and between the HAWAII
COMMUNITY DEVELOPMENT AUTHORITY (“HCDA” or “GRANTOR”), a
body corporate and a public instrumentality of the State of Hawaii, and KALAELOA
HERITAGE AND LEGACY FOUNDATION, whose business address is P.O. Box
75447, Kapolei, Hawaii, 96707 (“KHLF” or “GRANTEE”) (HCDA and KHLF are
each called a “Party” and collectively called “the Parties”).

WHEREAS, the Parties entered into a Revocable Right of Entry (ROE 7-19)
dated May 17, 2019 (hereinafter, the “ROE”), a copy of which is attached hereto as
Exhibit “A”; and

WHEREAS, an amendment to extend the term of the ROE (“First Amendment”)
was executed on November 18, 2019, a copy of which is attached hereto as Exhibit “B”;
and

WHEREAS, the Parties desire to exercise their mutual option to further extend
the term of the ROE for an additional six months;

NOW THEREFORE, in consideration of the mutual covenants and agreements
contained herein, the Parties hereto agree as follows:

1. Section 3 of the ROE is hereby replaced in its entirety as follows:

3. Term and Duration. The term of this ROE shall commence at 12:00
a.m. on May 18, 2020 and terminate at 11:59 p.m. on November 17, 2020
(“Termination Date”). This ROE shall automatically terminate on the
Termination Date, unless earlier revoked as provided herein. KHLF
agrees to be bound by the terms and conditions of the ROE and any
written amendments to this ROE signed by both Parties.

2. Under this Second Amendment requires that the KHLF complete the
milestones, as set forth in Exhibit “C” (“Milestones™), to the satisfaction of
the HCDA prior to the Termination Date. The HCDA will not entertain
further options to extend the current term of this ROE or consider entering
into a Stewardship Agreement unless these milestones are met by KHLF
prior to the Termination Date.

3. This Second Amendment, upon execution of the Parties, shall be effective
as of the date stated above. All understandings and agreements between
the Parties with respect to the ROE are merged into, or superseded by, this
Second Amendment. This Second Amendment fully and completely
expresses the agreement of the Parties and shall not be modified or



amended except by written agreement executed by each of the Parties
hereto.

This Second Amendment may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which when taken
together shall constitute one and the same instrument.

Except as amended and/or modified by this Second Amendment, all other
terms and provisions of the ROE shall remain in full force and effect,
unaltered and unchanged by this Second Amendment. Whether or not
specifically amended by this Second Amendment, all of the terms and
provisions of the ROE are hereby amended to the extent necessary to give
effect to the purpose and intent of this First Amendment.

IN WITNESS WHEREOF, the Parties have caused this Second Amendment to be
executed as of the day and year first above written.

HAWAIl COMMUNITY
DEVELOPMENT AUTHORITY

Lo -

Garett Kamemoto
Interim Executive Director and CEO

By:

KALAELOA HERITAGE AND
LEGACY FOUNDATION

g

By:

Dwight Victor
President

APPROVED AS TO FORM:

Rt~

Deputy Attorney General



Exhibit C

Milestones Required to be Completed by KHLF to the Satisfaction of the HCDA Prior to the

Termination Date of ROE 7-19

The Second Amendment requires that the KHLF complete milestones to the satisfaction
of the HCDA prior to its Termination Date as follows:

Milestone 1:

Milestone 2:

Milestone 3:

Miléstone 4:
Milestone 5:

Milestone 6:

Milestone 7:

Milestone 8:

‘Work with HCDA to finalize a proposed Stewardship Agreement.

Develop a management plan specifying how the population of free-
range animals (i.e., chickens, peacocks, etc.) is being managed by
KHLF to ensure that the premises is not damaged or adversely
impacted. ;

Maintain an updated monthly site inventory at all times, that includes all
large equipment brought on premises (i.e., water totes/trucks, storage
containers, wood chippers, equipment trailers, etc.).

Stripe/demarcate the parking and events area located within the
maintenance yard to ensure that use and activities are conducted within
the TMK boundaries of the ROE premises.

List of cultural, historical, and archaeological sites/features to be
refurbished/restored, and specify how these cultural hlstorlcal and
archaeological sites/features will be restored

List all new native animal or plant species (e.g., pueo, etc.) for
reintroduction on the Premises.

List the available grants that KHLF is pursuing to help fund
maintenance activities on the Premises.

Submit copies of all building permits/approvals and related
correspondence for all structures on premises.



Exhibit B

FOURTH AMENDMENT TO REVOCABLE RIGHT OF ENTRY (ROE 7-19)

This Fourth Amendment to the Revocable Right of Entry 7-19 (“Fourth
Amendment”) is executed this , by and between the HAWAI I
COMMUNITY DEVELOPMENT AUTHORITY (“HCDA” or “GRANTOR”), a
body corporate and a public instrumentality of the State of Hawaii, and KALAELOA
HERITAGE AND LEGACY FOUNDATION, whose business address is P.O. Box
75447, Kapolei, Hawaii, 96707 (“KHLF” or “GRANTEE”) (HCDA and KHLF are
each called a “Party” and collectively called “the Parties™).

WHEREAS, the Parties entered into a Revocable Right of Entry (ROE 7-19)
dated May 17, 2019 (hereinafter, the “ROE”), a copy of which is attached hereto as
Exhibit “A”; and

WHEREAS, an amendment to extend the term of the ROE (“First Amendment”)
was executed on November 18, 2019, a copy of which is attached hereto as Exhibit “B”;
and

WHEREAS, a second amendment to further extend the term of the ROE
(“Second Amendment”) was executed on May 14, 2020, a copy of which is attached
hereto as Exhibit “C”;

WHEREAS, a third amendment to further extend the term of the ROE (“Third
Amendment”) was executed on October 12, 2020, a copy of which is attached hereto as
Exhibit “D”;

WHEREAS, the HCDA Kalaeloa Board (the “Board”) approved an additional 12-
month extension of ROE 7-19 at its Board meeting held on October 6, 2021;

WHEREAS, the Parties desire to further extend the term of the ROE for an
additional twelve months;

NOW THEREFORE, in consideration of the mutual covenants and agreements
contained herein, the Parties hereto agree as follows:

1. Section 3 of the ROE is hereby replaced in its entirety as follows:

3. Term and Duration. The term of this ROE shall commence at 12:00
a.m. on May 18, 2019 and terminate at 11:59 p.m. on November 17, 2022
(“Termination Date”). This ROE shall automatically terminate on the
Termination Date, unless earlier revoked as provided herein. KHLF
agrees to be bound by the terms and conditions of the ROE and any
written amendments to this ROE signed by both Parties.
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Fourth Amendment to ROE 7-19

The Parties acknowledge and agree that the Second and Third Amendments
required the KHLF to complete the milestones, as set forth on Exhibit C to
the Second Amendment, to the satisfaction of the HCDA prior to the
Termination Date of the Third Amendment before the HCDA would
consider any further extensions of the ROE. The Parties further
acknowledge and agree that the KHLF has not been able to complete
Milestone 8 due to circumstances beyond its control.

This Fourth Amendment, upon execution of the Parties, shall be effective
as of the date stated above. All understandings and agreements between
the Parties with respect to the ROE are merged into, or superseded by, this
Fourth Amendment. This Fourth Amendment fully and completely
expresses the agreement of the Parties and shall not be modified or
amended except by written agreement executed by each of the Parties
hereto.

This Fourth Amendment may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which when taken
together shall constitute one and the same instrument.

Except as amended and/or modified by this Fourth Amendment, all other
terms and provisions of the ROE shall remain in full force and effect,
unaltered and unchanged by this Fourth Amendment. Whether or not
specifically amended by this Fourth Amendment, all of the terms and
provisions of the ROE are hereby amended to the extent necessary to give
effect to the purpose and intent of this Fourth Amendment.

[SIGNATURES APPEAR ON FOLLOWING PAGE]



Fourth Amendment to ROE 7-19

IN WITNESS WHEREOQF, the Parties have caused this Fourth Amendment to be
executed as of the day and year first above written.

APPROVED AS TO FORM:

Deputy Attorney General

HAWAII COMMUNITY
DEVELOPMENT AUTHORITY

By:
Deepak Neupane, P.E., AIA
Executive Director

KALAELOA HERITAGE AND
LEGACY FOUNDATION

By:
Dwight Victor
President




Exhibit C

HAWAII COMMUNITY ' DAVID Y. IGE
DEVELOPMENT AUTHORITY e S
547 Queen Street, Honolulu, Hawaii 96813 CRAIR
Telephone:  (808) 594-0300 Fax: (808) 587-0299 DEEPAK NEUPANE, P.E., AIA

Web site: http://dbedt.hawaii.gov/hcda/ EXECUTIVE DIRECTOR

August 18, 2021

Dr. Alan Downer, Administrator
State Historic Preservation Division
601 Kamokila Boulevard, Room 555
Kapolei, HI 96707

Dear Dr. Downer:

Re:  Kalaeloa Heritage Park Burial Vault Located at 91-1940
Coral Sea Road, Kapolei, Honouliuli Ahupuaa, Oahu,
TMK: [1] 9-1-013: 069

Pursuant to Hawaii Revised Statutes (HRS) §6E-42, the Hawaii Community
Development Authority (HCDA) submits for your review and comment: (1) this cover letter
from the HCDA in its role as landowner of the above-referenced property; and (2)
Documentation for the Burial Vault located at the Kalaeloa Heritage Park, prepared by the
Kalaeloa Legacy and Heritage Foundation (KHLF).

The documents provided are intended to retroactively support KHLF’s determination
pursuant to HRS §6E-42 and Hawaii Administrative Rules (HAR) §13-284-3, that the
construction of a burial vault at the Kalaeloa Heritage Park was done in accordance with State
Historic Preservation Division (SHPD) requirements and guidelines.

The Kalaeloa Heritage Park (Park) is situated on an approximately 11-acre parcel (Parcel
13073-D) owned by the HCDA and located in the Honouliuli Ahupuaa. The KHLF has managed
and maintained the Park to preserve and protect the historic and cultural sites thereon since 2011.

Numerous burials and human remains have been documented at the Park through prior
archaeological surveys. At the direction of SHPD, KHLF constructed a burial vault at the Park
to house the discovered remains in 2011. SHPD also later transferred 21 sets of iwi to KHLF for
repatriation and reinterment in the burial vault.

Pursuant to HAR §13-284-5(b)(4), the HCDA retroactively submits this letter and the
attached documentation to obtain the SHPDs concurrence that an adequate survey exists to
sufficiently evaluate the significance of the historic properties located at the Park and that the
existing burial vault meets all SHPD requirements.

We request that the SHPD provide a response letter to the HCDA confirming the SHPD’s
concurrence. If the SHPD does not concur, we ask that the SHPD provide guidance regarding
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Dr. Downer
August 18,2021
Page 2

the appropriate historic preservation review steps to obtain retroactive approval of the
construction of the burial vault.

The HCDA delegates authority to Mr. Dwight Victor, KHLF President [email:
dvictor(@khlfoundation.org; phone: (808) 282-3921] to consult with the SHPD regarding this
matter. Should you have any questions, please contact Lindsey Doi, HCDA Asset Manager, at
(808) 594-0328 or via email at LindseyDoi.Leaverton@hawaii.gov.

Sincerely,
-

Deepak Neupane, P.E., AIA
Executive Director



BURIAL VAULT DOCUMENTATION
KALAELOA HERITAGE PARK

Prepared by the Kalaeloa Heritage and Legacy Foundation
21 August 2021



History of the Park

Land Transfer from Navy to HCDA

Parcel 13073-D is currently owned by the Hawai‘i Community Development Authority (HCDA)
after the US Government transferred the lands in 2010. The lands were identified as surplus by
the 1990 Defense Base Closure and Realignment Act and the Naval Air Station (NAS) was
recommended for closure in 1993 by the Base Closure and Realignment Commission (BRAC).

Section 106 of NHPA requires a federal agency to inventory and evaluate historic properties (i.e.,
cultural resources) for inclusion in the National Register of Historic Places (NRHP) and take into
account the effect of an undertaking on a property that is listed or eligible for listing in the NRHP.
The inventory of cultural resources at Naval Air Station Barbers Point (NASBP) was completed
and the resources that were eligible for listing were identified.

As part of the State-preferred alternative and pursuant to Section 106 of NHPA, the State Historic
Preservation Office (SHPO) concurred with the Navy’s determination of “no adverse effect”
related to the disposal of surplus lands with significant cultural resources providing inclusion of
deed covenants. Per the Navy, and SHPO, deed covenants would ensure that cultural resources
(i.e., archaeological sites and historic structures, etc.) potentially affected by proposed reuse
would be treated appropriately.®

Identification of Cultural Resources

Cultural resources at the Park were identified in Appendix A of the 1997 “Excess and Surplus
Areas of NAS Barbers Point: Recommendations for Specific Sites in Cultural Resource
Management Plan: Naval Air Station, Barbers Point, Navy Retention Lands and Surplus and Excess
Lands” report by International Archaeological Research Institute, Inc. (IARIl). Additional
information was provided by the 1997 “A Cultural Resource Inventory of Naval Air Station — Part
I: Phase | Survey and Inventory Summary” also by IARII. These reports identified the following:

Site No. | No. of | Description NRC2
Features
1753 51+ Hawaiian hapltatlon complex; three features contain A C,D
human remains.

The Navy Final Environment Impact (FEI) report mentioned that the State-preferred alternative
designated site 1753 for park and recreation uses which would mitigate any actions that might
result in potential adverse impacts to significant cultural resources.?

! Final Environment Impact Statement Disposal and Reuse of NAS Barbers Point
2 National Register Criteria
3FEI



Historic Preservation Covenant

The Quitclaim

Deed by the US Government (GRANTOR), acting by and through the Department

of the Navy, and HCDA (GRANTEE) was completed in September 2010. Section H of this Quitclaim
Deed outlined the following Historic Preservation Covenant:*

H. GRANTEE hereby covenants on behalf of itself, its successors and assigns, and every
successor in interest to the Property hereby conveyed, to protect and maintain the
historic properties on Lots 13073-B and 13073-D, described in the attached Exhibit “B”
and depicted in the map attached as Exhibit “C” and are hereinafter referred to as the
“Historic Properties”, in @ manner that preserves the attributes that contribute to the
eligibility of the said historic properties for the National Register of Historic Places. Such
attributes include association with significant events, information potential, design,
setting, feeling, and views from, to, and across the historic properties. GRANTEE, its
successors or assigns further agrees to the following:

i)

i)

iv)

Construction, alteration, rehabilitation, renovation, demolition, disturbance of
the ground surface, including but not limited to vegetation clearance, grading, or
excavation, or other action to be undertaken on any portion of Lots 13073-B and
13073-D that would materially affect the integrity or the appearance of the
attributes of the Historic Properties described in Exhibit “B” shall only be
undertaken or permitted after consultation with the Hawaii State Historic
Preservation Officer (SHPO) as provided by Hawaii Revised Statutes Chapter 6E (§
6E-8). Actions that would affect views, including adding new structure site
elements such as towers, fences, or obtrusive signs, may also be considered to
materially affect the historic properties. The GRANTEE shall afford the designated
SHPO an opportunity to review all proposed projects and provide
recommendations regarding the treatment of known and potential subsurface
historic properties.

The GRANTEE shall consult with the SHPO, and all interested parties as designated
by the SHPO, prior to taking any proposed action on the Property. GRANTEE is
provided notice that the Kapolei Hawaiian Civic Club (KHCC) has requested that
the SHPO grant it status as an interested party for proposed actions on the
Property, and also that KHCC has offered to assist GRANTEE with the protection
and maintenance of cultural resources on the Property.

The GRANTEE shall take prompt action to secure the Historic Properties from
vandalism and will be responsible for any stabilization that may be required to
prevent further deterioration from human disturbance or exposure to natural
elements. However, stabilization methods and materials must be approved by the
SHPO prior to implementation.

The GRANTEE shall allow the SHPO access at all reasonable times and upon
reasonable advanced notice to GRANTEE to inspect the said historic Properties in

4 Quitclaim Deed



order to ascertain whether the GRANTEE is complying with the conditions of this
historic preservation covenant.

V) Failure of the United States of America to exercise any right of remedy granted
under this covenant shall not have the effect of waiving or limiting the exercise by
the United States of America of any other right or remedy or the invocation of
such right or remedy at any other time.

vi) In the event of a violation of this covenant, and in addition to any remedy now or
hereafter provided by law, the United States of America or the SHPO may,
following reasonable notice to GRANTEE, institute any action to enjoin said
violation or to require the restoration of the Historic Properties.

vii) This covenant is binding on the GRANTEE in perpetuity. The restrictions,
stipulations, and covenants contained herein shall be inserted by GRANTEE
verbatim or by express reference in any deed or other legal instrument by which
a fee simple interest or any lesser estate is conveyed in said Historic Properties or
any part thereof.

About the Kalaeloa Heritage and Legacy Foundation

The Kalaeloa Heritage and Legacy Foundation (KHLF), a 501(c)(3) community organization, was
established in 2011 for the express purpose of preserving and protecting the cultural, historical,
and archaeological landscape of Kalaeloa through the operation and maintenance of the Kalaeloa
Heritage Park (Park). The Park is situated on an approximately 11-acre parcel, identified by Tax
Map key 1-9-013:069 and Parcel 13073-D, in Kalaeloa.

Establishment of the KHLF

In May 2010 the Kapolei Hawaiian Civic Club, through its participation in the Barbers Point NAS
Redevelopment Commission, decided that it should pursue a lease agreement with the State of
Hawaii for the properties designated as the Heritage Park (parcels 13073-B and 13073-D) in an
effort to preserve and protect the historic/cultural sites.

In July 2010 the KHCC was advised by the HCDA Deputy Attorney General that it wanted a
separate entity whose sole interest would be the Heritage Park. InJanuary 2011 the KHCC started
work on creating a new 501(c)(3) non-profit, the Kalaeloa Heritage and Legacy Foundation, to
meet the State’s request. In December 2012 the KHLF was granted 501(c)(3) status by the
Internal Revenue Service.

Lease of Park Lands by KHLF

In May 2011, the KHLF was granted revocable Right of Entry 7-11 to parcels 13073-B and 13073-
D, identified by TMK 9-1-013:067 and 9-1-013:069 with a term of one year. Annual extensions of
the ROE were granted by HCDA to the KHLF until 2015. In 2015 the KHLF was granted General
Lease 15-05. This 40-year lease would allow the KHLF to pursue its mission. Unfortunately, issues
related to an unpermitted stockpile on the premises of the Park resulted in this lease being
terminated and the KHLF being granted Right of Entry 7-19.



ROE 7-19, which was amended by the HCDA on 12 October 2020 to extend the term to 17
November 2021, grants the KHLF a nonexclusive revocable Right-of-Entry to enter the
approximately 11.501-acre parcel of real property identified by O‘ahu Tax map key No. 1-1-
013:069 for the sole purpose of preserving and maintaining the archaeological, cultural and
natural resources in the Kalaeloa Heritage Park in cooperation with the HCDA.

The KHLF is currently in negotiations with the HCDA to further extend the term of ROE 7-19 to 17
November 2022. The KHLF is also currently in negotiations with the HCDA to develop a formal
Stewardship Agreement which would replace ROE 7-19 and grant the KHLF continued access to
the Park so that it can continue to pursue its mission of preserving and protecting the cultural,
historical, and archaeological landscape there. The Stewardship Agreement currently hinges on
the HCDA’s requirement to have the burial vault at the Kalaeloa Heritage Park documented and
that documentation accepted by the State Historical Preservation Department (SHPD).

History of Human Burials at the Park

Tuggle reported in Phase | that the first extensive archaeological survey of the NAS area was
conducted by the Bishop Museum in 1984-1985. Prior to this survey there were a few brief
projects, with three of them concerning removal of human burials. The first documented burial
removal from a sinkhole probably at site 1753 was in 1962 by a Bishop Museum archaeologist>.
In 1991 a cultural resource management overview survey of NAS was created and then later
updated in 1995. In 1994 the Navy started a program to complete the cultural resource inventory
in anticipation of the development of a cultural resource management plan. Aninventory survey
to update the 1984 Bishop Museum survey was launched as Phase | and carried out by IARIl in
late 1994.°

Burials Recorded at Site 1753 During Archaeological Review

An intensive transect survey was performed at Site 1753, denoted in Tuggle Phase | as area E6D.
Following the Phase | survey, the data was reorganized on a geographic basis appropriate for
Phase Il survey and cultural resource management planning. New groupings, which were
referred to as Cultural Resource Areas (CRAs) were created to identify locations recommended
for further subsurface inventory testing.

Site 1753 was described by Tuggle as:

A complex of Hawaiian habitation and agricultural structures. The site is notable for a
well-preserved section of a paved Hawaiian trail, an unusual feature on the ‘Ewa plain.
Based on the 1994-1995 survey, the boundaries defined previously (Haun 1991) have been
expanded to include additional features and sinkholes. Human skeletal remains are
present.”

5 Site 1753 correlates to parcel 13703-D
6 Tuggle Phase |
7Tuggle Phase |



A full review of human skeletal remains at NAS was prepared as a separate document, Burial
Treatment Plan: Closure of Naval Air Station, Barbers Point, O‘ahu, Hawai‘i by Tuggle in 1996.
Tuggle cautioned that there is a “high potential for discovery of additional human remains at NAS
Barbers Point in the coastal dune areas, in untested sinkholes, and in sinkholes that have been
covered by base construction.”

According to Tuggle, site 1753 “is one of the largest complexes of Hawaiian features at NAS
Barbers Point. It contains substantial and well preserved habitation and agricultural structures,
as well as burials, with numerous areas of habitation deposits.”®

As part of the statement of work, any structure that could possibly contain Hawaiian burials was
partially dismantled and then reconstructed. As a result of this process, human remains were
found in a platform mound and within several sinkholes.

Three of the burial locations are clustered in the northern portion of Site 1753. These
remains include a single tooth associated with a mound at the base of a sinkhole (F51),
bones of a subadult on the floor of an unmodified sink (F2), and an adult femur found
within a pile of rocks recently removed from a circular platform mound (F7).°

Table 9. Sites with a 19th Century Hawaiian Component: Recommendations for NRHP Eligibility.
Site No. Hawaiian Burial Description National Register Mitigation Notes
Criteria Recommendation
19th | Hwn A B | C D NEDR P NFA

1719 7 A0 Hwn habitation complex X X

1736 ? 19 (18) Hwn hab/ag complex/kuleana? X XX X
1737 ? 18 (5) Hwn habitation/ag complex/kuleana? | x XX X
1753 ? 51{5+) 3 Hwn habitation complex X x| X X
2220 ? X X Dune site X X X

Cultural Periods: 19%=19" C. Hawaiian component; Hwn=Hawaiian component, number of features (plus mounds in parentheses).
National Register Criteria:  recommendations for eligibility under Criteria A, B, C, and I; NE=recommended not ehigible.
MNote: Criteria are those identified by the investigaton(s).
Mitigation Recommendations:  DR=data recovery if necessary; P=preservation; NFA=no further action.
Mote: Recommendations are made for each site in general; special recommendations for specific features are in the “Note™ column.
These recommendations do not address features with human remains; these recommendations will be presented in the Burial Treatment Plan.

Figure 1 - Recommended NRHP eligible sites from Tuggle Phase |

8 Tuggle Phase Il
®Tuggle Phase Il



Table 15.  Sites/Features with Human Skeletal Remains.
Site/Fea| Site Description Location of Burial | Isolated Mote on skeletal Reference
M. Hemains Baone rEmaing
1721-A |Hawanan habitation |sinkhole deposit X fragmenis of adult, ()'Hare et al. 199%6:37
child, and imfant
1723-C |Hawanan habitation |sinkhole floor 4 mntant or juvenile Haun 199147
1723-E |Hawanan habitation |sainkhole floor X humerus, radius, of Haun 1991:47
adult male
1724-19 |Hawanan habitation |sinkhole floor X fragments of 1 Tuggle 1997:101
subadult, plus infants
1724-54 |Hawanan habitation | sinkhole deposit ? 7 fragments of adult, Tuggle 1997101
possible more
1724-E |Hawaiian habitation |sinkhole floor X subadult cranium Haun 1991:47
1725-L  |Hawanan habitation | bunal pit 4 premature infant ()" Hare et al. 195671
habitation floor
1726-02 |Hawanan habitation  |sinkhole cavity X extended adult burial, | Togele 1997100
undisturbed
1735-C |Hawanan habitation |bunal pit in X nfant O'Hare et al. 19%46:139
habitation floor
1752-22 |Hawanan habitation | deposit X 2 teeth Wickler and Tuggle
19%6:163
1752-41 |Hawanan habitation |sinkhole floor X fragments of 2 adults, 1 | Wickler and Tuggle
subadult 1956163
1753-02 |Hawaiian habitation |sinkhole floor X subadult frapments Wickler and Tuggle
19%6:163
1753-07 |Hawanan habitation | structure rubble X adult femur Wickler and Tuggle
19%6:163
1753-51 |Hawaiian habitation |sinkhole floor w/ n X tooth Wickler and Tuggle
stone mound maound? 1956163
2220 Dune site burial pit X adult Haun 1991
5094-C  |Sinkhole complex sinkhole deposit X tooth (' Hare et al. 19%6:77
S098-A | Sinkhole sinkhole floor % fragments of 1 adult, 1 |0 Hare et al. 1996:78
complex/Hwn use suhadult
5108-H |Sinkhole complex sinkhole deposit X fragment, adult ()'Hare et al. 1994:215
5126 Dune pat bural 4 adult male Sehilz and Landrum 1994

Figure 2 — Sites with human skeletal remains from Tuggle Phase |

Recommendation by SHPD to Construct Burial Vault

Sometime in 2010 — 2011, the inadvertent discovery of human remains was made at the Park
and communicated to the State Historic Preservation Department (SHPD). Due to the size of the
Park at that time (approximately 77 acres), the SHPD was concerned that further accidental
discoveries of human remains would occur. As a result, SHPD staff recommended to KHLF staff
that a secured facility be constructed on the Park grounds to hold any future discoveries of
human remains. Unfortunately, there is no documentation of this recommendation by SHPD.



These remains were presumed to be ancient and no notification were made (as the lineal
descendants were unknown). Since many of these remains were incomplete or fragments, they
were not kept in situ like previous discoveries.

Construction of the Burial Vault

Based upon the recommendation by SHPD, a burial vault was constructed on the Park premises
to house these remains. The core of the burial vault is a disused steel bank vault (including door).
The vault is faced with dry stacked coral rock, and the completed dimensions are approximately
10’ Lby 10’ W by 3.5’ H. The remains are wrapped in cloth and laid on a floor of sand taken from
the Park.

The vault is located in a small grove of kou trees approximately 60’ west of the Park kauhale and
20’ south of Long Island Street. Coral rock covers the face of the sealed vault and a guardian
pohaku sits on the top of the vault, facing west towards the leina ka’uhane at Kaena Point.

Pictures of the Burial Vault

Figure 3 - Picture of the burial vault, looking eastward



Figure 4 - Picture of the burial vault, taken from Long Island St.
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Figure 5 - Location of the burial vault indicated by yellow arrow



Inventory of Iwi Reinterred into Vault
In 2011-2012, Kaleo Paik of SHPD transferred 21 sets of iwi to Shad Kane for repatriation.

OAHU SHPD INVENTORY LIST OF 'TWI KUPUNA
(Revised 6/25/09)

Assoc. Burial

Burial Case# | Bag/Box #: Date of ID Ahupuaa TMK Other Location_Identifiers Description (remains) Artifacts

CILHI 1988-114-1-01;
UK-0A-02 Bag 1 of | 6/8/00 Ewa n/a "CILHI Iroquois Pt." several plastic bags of n/a
fragments contained within

cranial/jaw bone/long
99-0A-01 Bag | of | 2/2/99 Ewa n/a bone/vertebrae/other n/a

fragments

. , "Kalciopuu Elem. School Village .
-OA- 5/34 / = frag s f
00-0OA-04 Bag 1 of 1 00 Ewa n/a Park. Ewa - SC/EJHM/KK" igments n/a

Homeless digging an imu skull, tecth, nibs, long
07-0A-21 4 bgas 6/28/07 Ewa (1) 9-1-012:025 discovered upper half of skeleton | bones, vertebrae, and bone n/a
and vanous bone fragments fragments

R X Sent via mail to Kapolei office,
09-0A-11 Box 1 of 1 2/10/09 Ewa n/a skull n/a

note syas from Kalacloa

08-OA-23 Bag | of | 8/29/08 Ewa n/a Iroquois Point erosion fragments n/a
08-0A-24 Bag | of | 9/3/08 Ewa n/a Iroquois Point Erosion fragments n/a
09-0A-15 Bag | of | 3/23/09 Ewa n/a Iroquois Point erosion fragments n/a

mandible fragments
"Friday 3/12/04
04-0A-05 Bag 1 of | 3/12/04 Honouliuli n/a n/a MJ/KK n/a
Honouliuli ID
SC 19 Mar 04"

Notes: ID form says ID date
3/12/04 but bag says 4/1/04

Figure 6 - Inventory of iwi from SHPD

04-0A-06 Bag 1 of 1 3/12/04 Honouliuli 9-1-017:061 fragments n/a

As a Chiefly ‘Ewa lineal descendant and former member of the O‘ahu Island Burial Council, Shad
had previously worked with the SHPD to return iwi to the regions of Makakilo, Barbers Point NAS,
Kalaeloa Industrial Park, and the area surrounding Nanakuli. Shad exercised his discretion to
reinter these remains into the burial vault on the Park grounds.

Process Utilized by KHLF to Interr Remains
When the fragmentary remains and iwi from SHPD were interred into the vault, KHLF staff
performed traditional protocol/ritual with the following prayers/chants:

e Noho ‘Ana Ke Akua
e EUlu
e N3 ‘Aumakua

The area surrounding the burial vault and the vault itself is treated with the respect afforded to
any burial. It is not a part of any organized site tour and visitors would only be brought to the
edge of the kou grove upon request.



Procedure for Handling Future Discovery of Human Remains

The following procedure for handling inadvertent discoveries of human remains is a part of the
draft KHP Management Plan, which is currently being developed by the KHLF in conjunction with
IARIl and University of Hawai‘i at West O‘ahu (UHWO) School of Anthropology/Archaeology.°

1. All activity in the vicinity of the discovery of bone remains shall immediately stop, and
reasonable efforts made to protect the remains from disturbance or damage.

2. A KHLF professional archaeological partner and/or the SHPD should be immediately
requested to assess if the remains are human, and to advise on appropriate actions,
including notification to the O‘ahu Island Burial Council.

3. Until the assessment can be made, the remains should be kept in situ, and covered with
a thin layer of loose sand or soil and fabric or plywood to protect them from adverse
environmental conditions (e.g., winds and direct sunlight) or human-caused damage.

4. If the remains are determined to be human, the instructions of the SHPD shall be
followed. Remains found may be either intentionally excavated or preserved in place.

If recovery of the remains is determined by SHPD to be a necessary action then that
recovery will be conducted by a professional archaeologist or osteologist — who will be
professionally recognized or permitted by the State of Hawai‘i — using appropriate
standards of conduct, respect, and sensitivity. Recovery of any remains will be performed
by hand excavation only and include recordation of the following information:

a. basic quantitative data (e.g., skeletal element, completeness, and number)
inferences regarding sex and age; and if applicable,
the form, fill, and relative position of the burial pit and any other associated
features and/or artifactual material;

d. recording of the remains should not involve photography.

This information should be presented in a written report that will be placed on file in the
Heritage Park Archaeology Archive. The vault for reburial of human remains is available
for secure reburial.

5. If the remains are determined to not be human, a determination should be made if they
are part of an archaeological feature, and if so, standard procedures for inadvertent

discovery of previously unrecorded archaeological features should be followed.

6. Activities can resume in the area upon approval given by SHPD.

101ARII, UHWO, KHLF.
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