STATE OF HAWAII
HAWAII COMMUNITY DEVELOPMENT AUTHORITY
Kakaako Community Development District
Honolulu, HI 96813

December 04, 2019

Chairperson and Members

Hawaii Community Development Authority
State of Hawaii

Honolulu, Hawaii

HCDA Board Members:

SUBJECT: Shall the Authority Authorize the Executive Director to Extend the Developer
Feasibility Period by 365 Calendar Days and Execute an Amendment to the
Development Agreement with Stanford Carr KM II LLC, a Wholly Owned
Affiliate of Stanford Carr LLC, for Development of the Innovation Hale Project?

SUMMARY:

The Authority is being asked to authorize the Executive Director to execute an amendment to the
development agreement with SCD KM II LLC, a wholly owned affiliate of Stanford Carr LLC
(“SCD”), for the development of the Innovation Hale (“Project”) on Lot C, Kakaako Makai.

Pursuant to the terms of the Project development agreement executed on April 11, 2018, with
SCD (“Agreement”), the Developer’s Feasibility Period will end on April 20, 2020. This request
if approved, will extend SCD’s Feasibility Period by 365 calendar days.

In accordance with the extension of the Developer’s Feasibility Period, staff is also
recommending a revision to the deadline term in the Agreement for the submittal of schematic
design and project schedule documents.

All other terms and conditions of the Agreement shall remain unchanged.
AUTHORITIES:
Hawaii Revised Statutes (HRS) §206E-4(10)

BACKGROUND:

The Project is located on T.M.K. (1)-2-1-015:052 in the Kakaako Community Development
District Makai Area, Honolulu, Oahu, on property owned by HCDA, also known as Lot C, which
has been master planned by HCDA as a multi-phase build out (see Location Map and Master
Plan Exhibit A). The Project is envisioned to be a 7-story office condominium with a
commercial retail component on the ground floor (Innovation Hale Conceptual Plans Exhibit B).

Page 10f3



In December 2015, the HCDA issued a request for proposals (“RFP”) from developers for the
planning, design, construction, financing of a civic/mixed-use commercial project for the initial
phase of the Lot C masterplan (specifically the Entrepreneur’s Sandbox, and the Innovation
Hale). SCD was the sole respondent to the RFP. With the Authority’s authorization, HCDA
entered into negotiations for a development agreement with SCD. Because development of the
two buildings, Entrepreneur’s Sandbox and the Innovation Hale, are on different timelines and
have different funding sources, HCDA executed separate development agreements with SCD for
the projects.

Agreements were executed with SCD for the Entrepreneurs Sandbox and the Innovation Hale
projects on April 11, 2018. SCD commenced construction on the Entrepreneur’s Sandbox
project in May 2018. Construction was completed in February 2019.

Previous Authority Actions:

¢ On November 4, 2015, the Authority authorized the Executive Director to prepare and
release a Request for Proposals for a civic/mixed-use commercial development on Lot C
including the Sandbox for HTDC.

e On July 13, 2016, the Authority adopted the recommendation of the RFP Evaluation
committee for a civic/mixed-use commercial development on Lot C (the Entrepreneur’s
Sandbox and Innovation Hale) and authorized the Executive Director to negotiate a
development agreement with Stanford Carr Development LLC.

ANALYSIS:

Staff recommends amending the Innovation Hale Development Agreement to reflect changes in
the sections described below. The Agreement is attached as Exhibit C.

Developer’s Feasibility Period

Section 7.1 of the Agreement, provides for a Developer’s Feasibility Period of 730 calendar days
during which the developer performs due diligence which includes investigations on
archaeological, environmental, infrastructure, financial feasibility relating to the development
and construction of the Project. If SCD elects to proceed with the Project, he is required to issue
HCDA a written Notice to Proceed prior to expiration of the Feasibility Period. Failure to
deliver a Notice to Proceed before the expiration of the Feasibility Period, is deemed disapproval
by SCD and an election not to proceed, and the Agreement shall be considered terminated.

By letter dated September 3, 2019 to HCDA, SCD indicated they are conducting planning
diligence and will require additional time to move the Project forward. SCD requests an
additional 365 calendar days, extending their Feasibility Period to April 11, 2021. Staff finds
this request reasonable and recommends approval of the extension to the Feasibility Period.

Project Plans and Specifications, Schedule, and Budget

Section 9.2 of the Agreement state the developer’s obligations include providing Schematic
Design drawings and a Project Schedule to HCDA within 270 calendar days after the effective
date of the Agreement. Whereas the intent of this provision will conflict with the extended
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Feasibility Period, staff recommends this provision be amended to reflect that the developer’s
submittal of schematic design and project schedule documents shall be provided to HCDA
within 270 calendar days of the end of the Feasibility Period.

RECOMMENDATION:

Staff recommends the Authority authorize the Executive Director to extend the Developer
Feasibility Period by 365 calendar days and execute an amendment to the development
agreement with Stanford Carr KM II LLC, a wholly owned affiliate of Stanford Carr LLC, for
development of the Innovation Hale project.

Respectfully submitted,

Garett Kamemoto
Interim Director of Planning & Development

APPROVED FOR SUBMITTAL:

Hethud A Pro

Aedward LosBanos, Executive Director
Hawaii Community Development Authority

Attachments:

Exhibit A — Location Map and Lot C Master Plan
Exhibit B — Innovation Hale Conceptual Plans
Exhibit C — Innovation Hale Development Agreement
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DEVELOPMENT AGREEMENT

Between

HAWAIl COMMUNITY DEVELOPMENT AUTHORITY,

a body corporate and a public instrumentality of the State of Hawaii

and

SCDKM I LLC,

a Hawaii limited liability company

Dated April 11 2018

Re: Kaka‘ako Makai Lot C, Phase 1B, Innovation Hale
Tax Map Key No. (1) 2-1-015-052 (por.)

EXHBIT C
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DEVELOPMENT AGREEMENT

This Development Agreement (this “Agreement™) is made and entered into as of
April 11 . 2018, (the “Effective Date™) by and between the HAWAII COMMUNITY
DEVELOPMENT AUTHORITY (the “HCDA”), a body corporate and a public instrumentality
of the State of Hawaii, duly organized and existing pursuant to Chapter 206E, Hawaii Revised
Statutes, whose principal place of business is 547 Queen Street, Honolulu, Hawaii 96813, and
SCD KM I1 LLC, a Hawaii limited liability company (the “Developer”), whose business address
is 1100 Alakea Street, 27" Floor, Honolulu, Hawaii 96813. The HCDA and the Developer are
each sometimes referred to in this Agreement as a “Party” and collectively, as the “Parties™.

RECITALS:

A. The HCDA owns approximately 5.511 acres of land referred to as “Kaka‘ako
Makai Lot C” identified on the Tax Maps of the State of Hawaii as Tax Map Key No. (1) 2-1-015-
052, located on the Island of Oahu, State of Hawaii, one block Makai (seaward) of Ala Moana
Boulevard on Ilalo Street, between Keawe Street and Forrest Avenue (the “Land”™).

B. The Hawaii State Legislature has determined that there is a need for replanning,
renewing or redeveloping Kaka‘ako. Pursuant to Chapter 206E, HRS, the Hawaii State Legislature
authorized and empowered the HCDA to, iner alia, develop a community development plan for
Kaka‘ako and to establish and adopt rules relating to the use, zoning. planning and development
of land in Kaka‘ako.

C. The HCDA issued a Request for Proposals (No. HCDA 03-2015) dated December
7, 2015, as amended, to solicit proposals to develop a civic/mixed-use commercial project on a
portion of the Land for the development of Phase 1 of the Kaka‘ako Makai Innovation Block
Master Plan to consist of the Sandbox Project and the Project (“Phase 1™).

D. The HCDA selected the proposal submitted by Stanford Carr Development, LLC
for Phase 1 of the “Lot C Project™.

E. The HCDA authorized its Executive Director or the Executive Director’s designee
to negotiate a development agreement for Phase 1 of the Lot C Project.

F. In furtherance of the public purposes pertaining to Kaka‘ako set forth in Chapter
206E, HRS, the HCDA is entering into this Agreement with the Developer, an affiliate of Stanford
Carr Development, LLC,.

G. The HCDA and the Developer wish to enter into this Agreement (o set forth the
rights. duties and obligations of the HCDA and the Developer, as the exclusive Developer, with

respect to the development of the Project (as such term is hereinafier defined).

NOW, THEREFORE, the partics hereby agree as tollows:



DEFINITIONS

The definitions set forth in Chapter 23 of Title 15. Subtitle 4, of the Huawaii Administrative
Rules (“HAR™), entitled “The Kaka‘ako Community Development District Rules for the
Makai Area” are incorporated by reference.

“Addressee” shall have the meaning set forth in Section 20.2.

“Agreement” means this Agreement.

“City” means the City and County of Honolulu, a municipal corporation of the State of
Hawaii.

“Developer” means SCD KM II LLC, or its respective aftiliates, successors and assigns.
“Developer Parties” shall have the meaning set [orth in Section 5.5.1.

“Development Permit” means the permit approval required from the HCDA under Section
15-23-11 of the Makai Area Rules for the construction of the Project.

“l.ffective Date” shall have the meaning set torth in the preamble of this Agrecment.
“EHE/EHMP” shall have the meaning sct forth in Section 10.7.

!

“Entrepreneur’s Sandbox”, means an approximately 13,500 square-foot public facility
tasked with promoting the development of high technology and enterprise, comprising part
of Phase 1A of the “Entreprencur’s Sandbox/Collaboration Center™”.

“Feasibility Period” shall have the meaning set forth in Section 7.

“Final Subdivision Approval” shall have the meaning set forth in Section 9.15.1.
“Ground Lease™ shall have the meaning set forth in Section 9.16.

“HCDA” shall mean the Hawaii Community Development Authority, a body corporate
and a public instrumentality of the State of Hawaii duly organized and existing pursuant to
Chapter 206E, Hawaii Revised Statutes.

“HCDA'®s Materials” Shall have the meaning set torth in Section 7.2.

“HRS 7 mecans the [Tawaii Revised Statutes. as amenced.

“Kaka‘ako™ means the Kaka‘ako Community Development District set forth in Section
206E-32, HRS.



“LEED?” shall have the mcaning sct forth in Section 11.5.

“Land” means the approximately 5.511 acres of land referred (0 as “Kaka‘ako Makai .ot
C?” identified on the Tax Maps of the State of Hawaii as Tax Map Key No. (1) 2-1-015-
052, located on the Island of Qahu, State of Hawaii. situated one block Makai (seaward) of
Ala Moana Boulevard on Ilalo Street, between Keawe Street and Forrest Avenue owned
by HCDA.

“Lender” shall have the meaning set forth in Section 21.1.

“Lot C Projeet” means the proposed phased development of a civic/mined-use
commercial project on the Land, consisting of the following anticipated facilities: (1)
Entrepreneur’s Sandbox, (2) Innovation Hale, (3) Kewalo Incubation Center, (4) Learning
Center, and (5) Regional Parking Garage, as depicted on the Site Plan attached hereto as
Exhibit “A”.

“Makai Area Plan” means the Makai Arca Plan for Kaka‘ako, as amended from time to
time.

“Makai Arca Rules” means Title 15, Subtitle 4, Chapter 23 of the Hawaii Administrative
Rules entitled “The Kaka*ako Community Development District Rules for the Makai
Arca”, as amended from time to time.

“MUZ” shall have the meaning set forth in Section 3.

“Notice” shall have the meaning set forth in Section 20.1.

“Notice to Proceed” shall have the mcaning set forth in Section 7.3.

“Parking Structure” shall have the meaning set forth in Section 10.5.

“Phase™ means and refers to the appropriate phase of the Lot C Project if the Developer
elects to develop the Lot C Project in phascs,

“Phase 1" means the Sandbox Project and the Project, collectively.

“Plans and Specifications” means the plans and specifications for the Project described
in Section 9.2.2.

“Project” shall have the meaning set forth in Section 4.
“Project Budget” shall have the meaning set forth in Section 9.2.4.

“Project Schedule” shall have the meaning set forth in Section 9.2.3.



“Project Site” means the site underlying the proposed Project as shown on the map
attached hereto as Exhibit “A” and located on a portion of the Land described in
Exhibit “B”.

“RFP” means the Request for Proposals (No. HCDA 03-2015) dated December 7, 2015,
as amended, issued by HCDA to solicit proposals to develop a civic/mixed-use commercial
project on a portion of the Land for the development of Phase | of the Kaka‘ako Makai
Innovation Block Master Plan.

“Sandbox Development Agreement” means the Development Agreement dated of even
date herewith by and between the HCDA and SCD KM I LLC concerning development of
the Sandbox Project.

“SHPD” shall have the meaning set forth in Section 9.6.

“Sandbox Project” means Phase 1A of the Project referred to as the “Entrepreneur’s
Sandbox/Collaboration Center”, consisting of the construction of an approximately 13,500
square-foot “Entreprencur’s Sandbox™, a public facility tasked with promoting the
development of high technology and enterprise.

“Sandbox Project Site” means the site underlying the proposed Sandbox Project as shown
on the map attached hereto as Exhibit “A” and located on a portion of the Land described
in Exhibit “B”.

“SMA* shall have the meaning set forth in Section 11.16.

“State” means the State of Hawaii.

“Substantially Complete” shall have the meaning set forth in Section 9.12.

“Survey” shall have the meaning set forth in Section 7.4.

“Title Cure Election Period” shall have the meaning set forth in Section 7.4.

“Title Objection Notice™ shall have the meaning set forth in Section 7.4.

“Title Report” shall have the meaning set forth in Section 7.4.

AGREEMENT

NOW, THERTEIFORE. in consideration of the [oregoing recitals. the partics hercby agree
as tollows:

1. GENERAL. This Agreement sets forth the HCDA’'s and the Developer's
respective responsibilities, terms, and conditions, pursuant to which the Developer will develop,
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construct and complete the Project on a portion of the Land, frce of mechanics and materialmen
liens.

2. TERM. The term of this Agreement shall commence on the Effective Date and
end upon the date on which performance of all obligations of the HCDA and the Developer
pursuant to this Agreemcnt have been completed and fulfilled. The Developer will have 1,095
calendar days after the end of the Feasibility Period to commence construction. If the Developer
is unable to commence construciion within such 1,095-calendar day period, then this Agreement
shall automatically terminate.

3. LAND USE DESIGNATIONS FOR THE PROJECT SITE. The Partics
acknowledge that the current State Land Use Classification [or the Project Site is Urban and the
HCDA Makai Area Plan Land Use Designation is Mixed-Use Zone (“MUZ”) with an allowable
Floor Area Ratio of 1.5.

4. DESCRIPTION OF THE PROJECT. The Project will include Phase 1B of the
Lot C Project referred to as the “Innovation Hale”, consisting of a total of approximately 152.830
square leet of floor arca, comprised of approximately 30.080 square feet of retail space,
approximately 10,800 square feet of collaboration and common space, and approximately 111,950
square feet of office space (the “Project”).

5. DEVELOPER.

5.1.  Developer. The Developer is SCD KM [ LLC, a Hawaii limited liability
company.

5.2.  Submission of Information About the Developer to the HCDA. The
Dcveloper makes the following representations or will submit the following information to the
HCDA:

5.2.1. Organizational Documents. The Developer has provided or will
provide to the HCDA copies of Developer’s organizational
documents.

5.2.2. Developer's Financial Data. As evidence of Developer’s financial
capability to undertake the Project, the Developer will demonstrate
to the HCDA the predevelopment steps taken to secure financing
and equity investment. The Developer shall disclose to the HCDA
any material change in the Developer’s proposed [inancing for the
Project.

5.3, Assignment.  The identity of the member(s) and manager(s) of the
Developer is of material importance to the HCDA. This Agreement cannot be assigned, sold.
pledged, hypothecated. or transterred by the Developer, without the prior written consent of the
HCDA. which consent may be withheld by the HCDA. For purposes of this section, “assignmem”
includes any direct or indircct transfer of this Agreement or site control, including without



limitation, any assignment or other transfer of this Agreement or site control by the Developer.
Notwithstanding the forcgoing, the Developer, with prior consent of the HCDA, may assign this
Agreement for collateral and sccurity purposes to lenders or other parties that provide financing
for the Project.

5.4.  No Third Party Beneficiaries. There are no third party beneficiaries under
this Agreement.

5.5. Conflicts of Interest. The Developer hereby represents as follows:

5.5.1. Neither the Developer nor any of the Developer’s members,
managers, officers, or other affiliates (collectively referred to as the
“Developer Parties”), are employees of the HCDA or, in the case
of the Hawaii State Legislature, a legislator;

5.5.2. The Developer has not been assisted by an employee of the HCDA
or, in the case of the Hawaii State Legislature, a legislator, for a fce
or other compensation to obtain this Agreement and will not be
assisted or represented by any employee of the HCDA or, in the case
of the Hawaii State Legislature, a lcgislator, for a fee or other
compensation in the performance of this Agreement;

5.5.3. The Developer has not been assisted or represented for a fee or other
compensation in the award of this Agreement by an employee of the
HCDA or, in the case of the Hawaii State Legislature, a legislator;

5.5.4. The Developer has not been represented or assisted personally on
matters related to this Agreement by a person who has been an
employec of the HCDA, except in its regulatory role. within the
preceding two (2) years, or who while in State office or employment,
was involved in the matter with which this Agrecment is directly
concerned; and

5.5.5. The Developer has not been represented or assisted on matters
related to this Agreement for a fee or other consideration by a person
who has been an employee of the HCDA or, in the case of the
Hawaii State Legislature, a legislator, within the past twelve (12)
months.

6. COMPLIANCE WITH LAWS, REGULATIONS AND REQUIREMENTS.
The Developer shall comply with all applicable federal, State and local laws. ordinances, codes,
regulations, and governmental requirements, including those pertaining to zoning. construction,
environment, ecology, health and satety, and those promulgated by the HCDA that apply to the
development and construction of the Project. Without limiting the generality of the foregoing:
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6.1. HRS Chapter 6l.. The Developer shall comply with ail applicable
provisions of HRS Chapter 6E.

6.2. HRS Chapter 343. An Fnvironmental Assessiment for the Development
Master Plan for Lot C has been completed and a determination of Finding of No Significant
Impact has been made by the HCDA.

6.3.  HRS Chapter 205A. The Developer shall comply with the applicable
provisions of HRS Chapter 205A, “Coastal Zone Management”.

6.4. HAR Chapter 15-150. Except as otherwise provided herein, the Developer
shall comply with the applicable “Rules Governing Special Management Areas and Shoreline
Areas within Community Development Districts and Practice and Procedures before the Office
of Planning”.

6.5.  Makai Arca Rules and Makai Area Plan. The Developer shall comply with
the Makai Area Rules and the Makai Area Plan. The Developer may rely upon the requirements
in effect as of the date that a Development Permit is issued by the HCDA for the Project.

6.6.  Decvelopment Permit. The Developer shall comply with all of the terms and
conditions sct {orth in the Development Permit for the Project.

7. DEVELOPER’S FEASIBILITY PERIOD.

7.1.  Developer’s Feasibility Period. The Developer shall have the right 1o
perform due diligence, in its sole discretion, as the Developer deems necessary to investigate title,
archaeological, environmental, financial feasibility, infrastructure and all other conditions and
matters relating to the development and construction of the Project free of mechanics and
malcrialmen liens. The feasibility period shall commence upon the execution of this Agreement
and shall end on the earlier to occur of (a) and (b) below (the “Feasibility Period™):

(a) ten (10) business days after the Developer’s receipt of all of the
following: (i) the Phase TI Environmental Site Assessment report;
(ii) a certificd copy of the HCDA’s Order approving the Developer’s
Development Permit Application for the Project: and (iii) an SMA
Permit (as such term is hereinafier defined) for the Project; and

(b) 730 calendar days after the Effective Date.

7.2. HCDA’ Maierials. Within five (5) business days after the Effective Date.
the HCDA shall deliver to the Developer copies of all documents and materials in HCDA's
possession or control pertaining to ownership, title, environmental, and physical condition of the
Project Site (collectively "HCDA Materials™).

7.3.  Right of Entry. The HCDA hereby grants to the Developer a right of entry
authorizing the Developer and Developer’s employees, agents, consultants, conwractors. and



subcontractors to enter the Project Site during the term of this Agreement with prior notice, and
while thereon, to conduct surveys and appraisals, take measurements. conduct geotechnical
investigations, test borings, other tests of surface and subsurface conditions and soil tests and
sampling, conduct structural and engineering studies, and inspect the Project Site, all at the
Developer’s sole cost and expense. The Developer will indemnify and hold harmless the HCDA,
and their respective officials. directors, members, employces, and agents, including the State,
from any and all actual losses, damages. claims, liabilities, causes of action, suits. costs and
expenses, including without limitation, reasonable atiorneys’ [ces and costs, incurred as a direct
result of the actions of the Developer and its cmployees, agents. consultants, contractors and
subcontractors pursuant to this right of entry, except to the extent caused by the negligence or
misconduct of the HCDA or its officials, directors, members, employces, and agents.

7.4. Title and Survey Review. The Developer shall have the right. during and
after the Feasibility Period, to review: (a) a Preliminary Title Report for the Land (“Title
Report”), including copies of all recorded documents listed as exceptions therein (hereafter the
“Title Report™); and (b) an ALTA (Amcrican Land Titke Association) survey of the Project Site
and/or the Land prepared by a licensed surveyor (“Survey™). Any such survey costs shall be the
responsibility of the Developer. The Developer shall have the right, bui not the obligation, to
deliver to the HCDA a notice disapproving/objecting to any items described in the Title Report
or Survey (“Title Objection Notice™). Within ten (10) days after receipt of the Developer’s Title
Objection Notice (the ~Title Cure Flection Period”), the HCDA must respond in writing to the
Developer as 1o whether the HCDA, at the HCDAs cost and expense, will undertake to cure any
of the title or survey objections to the reasonable satisfaction of the Developer. In the event the
HCDA is unable to climinate or does not eliminate such disapproved title or survey matters to the
reasonable satisfaction of the Developer after such notice and response, the Developer’s remedy
will be to either: (y) permit the HCDA an extended period of time to address the removal of the
unacceptable encumbrance, such time shall be mutually acceptable to both Parties; or (z)
terminate this Agreement by written notice of termination delivered to the HCDA. If the
Developer terminates this Agreement because the HCDA is unable or unwilling for any rcason to
cause such unacceptable encumbrance(s) to be eliminated. neither the HCDA nor the Developer
will have any lurther obligation hereunder to the other. Fach Party will be responsible for the
payment, settlement or other satisfaction of its own respective obligations.

7.5. Notice to Proceed. If'the Developer elects to proceed with the development
of the Project in accordance with this Agreement, the Developer must deliver to the HCDA a
written notice to proceed (“Notice to Proceed”™) prior to expiration of the Feasibility Period.
Failure of the Developer to deliver a Notice to Proceed to the HCDA before the expiration of the
Feasibility Period. shall be deemed disapproval by the Developer and an election not to proceed,
and this Agrcement shall be considered terminated.

7.6.  Developer’s Termination Right. H the Developer determines at any time in
its sole discretion, prior to the expiration of the Feasibility Period as detined in 7.1, that the Project
is not feasible. the Developer will provide written notice in accordance with Section 20 ol this
Agreement, to the HCDA {o terminate this Agreement and neither party shall have any further
obligations under this Agreement, except as otherwisc expressly set forth in this Agreement.
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8. CONDITIONS TO DEVELOPER’S OBLIGATION TO DEVELOP THE
PROJECT. The Developer’s obligation to construct and develop the Project as sct forth in this
Agreement is subject to the HCDA's satisfaction of all of HCDA's obligations contained herein
and the satisfaction of each of the following conditions precedent:

8.1. Conditions.

8.1.1. Development Permit. 1ssuance of an Order by the HCDA approving
the Developer’s Planned Development Permit Application pursuant
to HRS Chapter 206E, and HAR Chapters 15-23 and 15-219
aflowing the Developer to proceed with construction of the Project.

8.1.2. Notice to Proceed. The Developer must have delivered a Notice to
Proceed to the HCDA indicating the Developer’s affirmative
approval of the Project Site, the Development Permit, and any other
matters pertaining to the Project.

8.1.3. HCDA Approval of Pluns and Specifications. HCDA approval of the
Developer’s Plans and Spevifications with respect {o compliance
and conformity with the Makai Area Plan and the Makai Area Rules.

8.1.4. Conditions jor Issuance of Ground Lease. Satisfaction of all of the
conditions precedent pertaining to the Developer, set forth in
Section 9.16.

8.1.5. Financing. Receipt by the Developer of a loan commitment from a
lender to fund construction and development of the Project.

9. DEVELOPER’S OBLIGATION TO CONSTRUCT AND DEVELOP TIHE
PROJECT.

9.1.  Generally. If the Developer issues its Notice 1o Proceed, all conditions set
forth in Scction 8 have been satistied, and the HCDA is not in default of its responsibilities under
Section 10, then the Developer will develop, construct and complete the Project free of mechanics
and materialmen liens in accordance with the terms and conditions of this Agreement, the Plans
and Specifications and other related development and construction documents, and the
Development Permit for the Project. The Developer shall be responsible for all pre-development
due diligence, including. without limitation, site investigation, entitlements. subdivision, and any
other matlers pertaining to feasibility for development of the Project.

9.2.  Project Plans and Specifications. Schedule, and Budget.

9.2.1. Schematic Design. Within 270 calendar days alter the Cflective
Date, the Developer shall provide the HCDA with schematic design
drawings of the Project for the HCDA’s preliminary review and

o



comment solely with respect to compliance and conformity with the
Makai Arca Plan and Makai Arca Rules.

9.2.2. Plans and Specifications. Pursuant to permitting by the HCDA for
a Development Permit for the Project, the Developer will submit to
the HCDA copies of plans and specifications for the Project (the
“Plans and Specifications”). The Plans and Specifications will be
based on and gencerally conform to the HCDA approved design
development plans. The HCDA shall review and comment on the
Plans and Specifications (and may transmit all or any part of the
Plans and Specifications to any other government agency for review
and comment) solely for compliance and conformity with the Makai
Area Plan and Makai Area Rules. 1f the Developer proposes to make
any material or substantive changes in the Plans and Specifications,
the Developer shall notify the HCDA in writing of the Developer's
intent to etfect such proposed change(s) and submit a detailed
description of the proposed change(s) for the HCDA’s review and
prior written approval or disapproval, in whole or in part, for
compliance and conformity with the Makai Area Plan and Makai
Arca Rules. The HCDA shall prompily respond to the Developer as
to whether the HCDA will approve or disapprove, in whole or in
part, in writing, such proposed change(s). 1fthe HCDA disapproves,
in whole or in part, such proposed change(s), the HCDA will sct
forth HCDA'’s reason for disapproval and will offer recourse to the
Developer.

9.2.3. Project Schedule. Within 270 calendar days after the Elfective Date,
the Developer shall submit a schedule for the Project (the “Project
Schedule”), and periodic updates, on the progress of development
and construction of the Project until the Pruject is completed. The
Developer shall periodically update the Project Schedule and notify
the HCDA of any changes in the Project Schedule that may result in
a cumulative extension of the commencement of construction of the
Project by more than ninety (90) days.

9.2.4. Project Budget. Prior to commencement of construction, the
Developer shall submit to the HCDA a detailed Project Budgel
Schedule (the “Project Budget™), including. but not limited to.
periodic updates showing cost projections for the Project,
construction and non-construction costs, and actual expenditures.
Ihe Developer shall provide the HCDA with a copy of the current
Project Budget upon the HCDA’s request.

9.3. Licensed Contractors. Al contractors and subcontractors working on the
Project must meet all State licensing requirements and possess current contracting licenses for the
work being performed.  Such contractors and subcontractors must not be debarred [rom



participating in State, federal, or county procurement, or otherwise doing business with any State,
federal or county government entities.

9.4. Contractor(s) Insurance. The Developer shall procure, carry and
continuously maintain, or cause to be maintained, at a minimum, the insurance coverages sel forth
in Exhibit “C” attached hereto.

9.5. Prevailing Wages. The Developer shall comply with all requirements for
the payment of the State’s prevailing wages 1o its contractors.

9.6.  Archacology. The Developer. including any contractor and subcontractors,
or their respective agents, authorized representatives, and employees, will immediately stop work
and contact the State Department of Land and Nalural Resources, Stale Historic Preservation
Division (“SHPD”) should any previously unidentified archacological resources, such as
artifacts, concentrations of shell or bone and human burials, be encountered during construction.
The Developer shall be responsible for complying with any and all SHPD requirements, including
but not limited fo, archaeological inventory survey, archaeological monitoring during
construction, and preparation of archaeological monitoring report(s).

9.7.  Environmenial Site Assessment and Remediation. The Developer shall be
responsible for any and all diligence and compliance required by the State Department of Health
in connection with the Project, including preparation of any studies and plans for remediating and
managing any environmental conditions on the Land that are reasonably necessary for
development and construction of the Project.

9.8.  Coordinating Development and Construction Activities. The Developer
shall be responsible for coordinating the development and construction of the Project with other
development and construction activities occurring in the Kaka‘ako Makai area, including
activities involving roadway and utility infrastructure improvements. The Developer agrees that
the Project Schedule will consider the activities occurring outside of the Project Site by or on
behalf of the HCDA and that such activities will not interfere with the development and
construction of the Project. The HCDA shall inform the Developer of any such activities planned
by or on behalf of the HCDA to occur within a quarter mile radius of the Project Site.

9.9. The HCDA'’s Rights to Monitor the Project. The HCDA and its agents, will
have the right to inspect, observe, and monitor the progress of development and construction of
the Project.

9.10. Completion of the Project und Survey Certilication. Upon completion of
the Project and if requesied by the HCDA, the Developer will provide the TICDA with the
following with respect to the Project:

9.10.1. "As-built” plans in digital format and full-sized hard copy:

9.10.2. A Certificate of Completion issued by an architect or engineer duly
licensed under the laws of the State. certifying that the Project has



been completed in accordance with the approved Plans and
Specifications;

9.10.3. ALTA “As Built” Survey and Surveyor’s Report prepared and
certilied by a surveyor regisiered under the laws of the State
showing and stating that all improvements “as built” are located
within the boundary and setback lines of the Project Site or the Land,
as applicable; and

9.10.4. A certified copy of the Affidavit(s) of Notice(s) of Completion duly
filed in the appropriate Circuit Court of the State, which will be
promptly filed after the architect or engineer has certified that the
Project has been completed.

9.11. No Liens. Subject to compliance by each Party with its payment obligations
contained in this Agreement, the Developer shall not permit any lien or claim of lien to stand
against the Project Site for any work performed by, or materials furnished to, the Developer in
connection with construction of the Project on the Project Site for which the Developer is
responsible. The Developer shall indemnify and hold the HCDA and the State harmless from and
against any such lien and from any and all expense and liability in connection with any such lien
including, but not limited to, reasonable attorneys’ fees and court costs resulting therefrom and
actually incurred. In the event any such lien or claim of lien arises, the Developer shall cause the
same to be released of record (either by payment or posting of a statutory bond) within f{ifteen
{(15) business days following written demand from the HCDA, or if the Developer desires to
contest any such liens or claim, then the Developer shall take such other action as necessary to
remove the effect thereof, in good faith, within fifteen (15) business days of its notice of such lien
or claim. If the Developer shall fail to obtain the release of any such lien within said fifteen (15)
business day period, and the Developer is not contesting such claim as provided for herein, (he
HCDA, at its option. may bond for and obtain the release of any such lien, in which case the
Developer shall, within fificen (15) business days of its receipt of a written request therelor,
reimburse the HCDA for all costs and expenses incurred by the HCDA in obtaining such bond
and release.

9.12. Substaniial Completion. The construction of the Project shall be
“Substantially Complete” (with words of similar import, such as “Substantial Completion” and
“Substantially Completed”, being similarly defined) at such time when the HCDA shall have
received a Certificale of Substantial Complction from the Developer’s architect or engineer.

9.13. Ownership and Operation Upon Completion. Upon Substantial Completion
of the Project, the Developer will own all improvements comprising the Project situated on the
Project Site and will thercalter be solely responsible for maintaining and operating the Project.

9.14. Concurrent Review. The Developer may process application(s) for building
permit and other necessary permits from State, federal and county governmental agencies having
jurisdiction over the Project concurrent with the HCDA’s review of the Plans und Specifications

provided that the HCDA has issued a Development Permit for the Project.
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9.15. Subdivision. The HCDA and the Developer acknowledge that, as of the
Effective Date, the Land has not been subdivided as necessary to create a separate, legally leasable
parcel of land. During the Feasibility Period, the Developer will and is authorized to take such
actions as are required, necessary, and appropriate to apply for, process, and obtain all applicable
subdivision consents, permits, approvals and authorizations from all county and other
governmental deparuments or other instrumentalitics required for the proper legal subdivision of
the Land so as to create a separate lot consisting of the Project Site so that the Developer may
legally lease the Project Site from the HCDA in accordance with all applicable laws of the State
of Hawaii and the City and County of Honolulu (“Final Subdivision Approval). The HCDA
shall cooperate with the Developer’s efforts to subdivide the Land, as described above, including
signing any and all neccssary consents and approvals in the HCDA s capacity as fee owner of the
Land.

9.16. Ground Lease.

9.16.1. Form of Ground Leuse. Within ninety (90) calendar days afier the
Effective Date, the 1ICDA shall deliver 1o the Developer a Ground
Lease for the Project Site, which includes, inrer alia, the terms set
forth in Exhibit “D” incorporated and attached hereto (the
“Ground Lease™). The Ground Lease form shall include customary
financing and other protective provisions requested by lenders and
in particular, expressly permit and facilitate the cncumbering of the
Ground Lease and the leasehold interests in the Innovation Hale
Project the Project for financing purposes. The HCDA and the
Developer will make diligent, good faith. and commercially
reasonable efforts to negotiate and reach agreement on the form of
the Ground Lease prior to expiration of the Feasibility Period.

9.16.2. Conditions Precedent to Effectiveness of the Ground Lease. The
HCDA will execute a Ground Lease to the Project Site, which will
become effective upon satisfaction of the following conditions
precedent:

9.16.2.1. The Developer must have obtained Final Subdivision
Approval of a separate subdivided lot consisting of the
Project Site.

9.16.2.2. The HCDA must have issued an order for a Development
Permit for the Project.

9.16.2.3.  The Developer must have provided the HCDA with
evidence satisfactory to the HCDA that the Developer
has or will have all funds. and/or has secured or will
secure commitment(s) for fnancing to develop.
construct and complete the Project on the Project Site.
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9.16.3. No Rights Prior to Execution of Ground Lease. Notwithstanding any
express or implied provision to the contrary, this Agreement shall
not constitute a lease nor shall this Agreement grant or convey to the
Developer, any right, title or interest, including right of possession
for any purpose, in or to the Project Site.

9.16.4. Closing. The Parties shall coordinate closing and rccording of the
Ground Lease to occur concurrently with the closing of the
Developer’s construction loan financing for the Project. provided
however, that: (a) all of the conditions precedent set forth in
Section 8 have either been satisfied or waived by the Developer and
(b) all of the conditions precedent set forth in Section 9.16.2 have
been satisfied. The Developer shall be responsible for all closing
costs relating to the Ground Lease, including but not limited to,
boundary staking. escrow fees, conveyance taxes, title insurance
fees, and recording lees. Upon execution of the Ground Lease, the
HCDA will deliver possession of the Project Site to the Developer
frec and clear of any and all third parties presently occupying the
Project Site and any and all third party rights o possession of the
Project Site.

10. HCDA’S RESPONSIBILITIES. The HCDA will be responsible for the following
terms and conditions at the HCDA’s sole cost and expense:

10.1. Documentation of HCDA Approvals as a Condition_of Financing. In
connection with the Developer obtaining financing for the development of the Project, the HCDA
will promptly provide the Developer with documentation of any and all HCDA approvals of the
development of the Project Site as may be required by the Developer’s lenders and investors as a
condition of providing financing for the Project.

10.2. Ground Leasc. The HCDA shall prepace, execute, and deliver to the
Developer a Ground Lease in accordance with the terms set forth in Section 9.16 above.

10.3. Regulatory Approvals. The HCDA shall promptly process all regulatory
approvals under its jurisdiction, which approvals shall not be unreasonably withheld, conditioned,
or delayed.

10.4. Environmental Assessment. The HCDA has prepared and provided to the
Developer, an environmental assessment prepared for the Innovation Block at Lot C Master Plan,
which covers the Land.

10.5. Parking. T'he HCDA shall provide the Developer with legal rights to use
surtace parking on the Land to accommodate required olf-street parking tor the Project until and
for so long as the parking structure to be constructed pursuant to Phase 2 of the 1 ot C Project (the
“Parking Structure”) is completed by the HCDA. The HCDA shall eater into a lease, license
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or other agreement (in a form mutually agreed to by the HCDA and the Developer) reasonably
required by the Developer to establish valid and enforceable parking rights as and when required
to obtain permits and any other required governmental approvals for construction of the Project
in order to satisfy any government-imposed parking requirements for the Project provided,
however, that the parking fees for such off-street surface parking shall not exceed $75.00 per stall
per month. Prior to the HCDA’s completion of construction of the Parking Structure, the HCDA
and the Developer shall cnter into a parking agreement or similar instrument to be recorded in the
Bureau of Conveyances of the State of Hawaii under which the HCDA shall grant to the
Developer, as a covenant that runs with the Project Site, the right to use the number of parking
stalls in the Parking Structure that may be required to satisfy any government-imposed parking
requirecments for the Project for use by owners and/or occupants of the Project, with initial parking
charges not to exceed $100 per stall per month. The HCDA expressly agrees that the HCDA’s
disclaimers provided in Sections 12.1, 12.2 and 12.3 of this Agrecment do not apply to the
HCDA’s plans to construct the Parking Structure to serve the Lot C Project, including the Project.
The Partics acknowledge and agree that the Developer is relying upon the HCDA's representation
and warranty that subject to the HCDA receiving CIP (Capital Improvement Program) funding
from the State Legislature, HCDA will construct the Parking Structure with a sufficient number
of parking stalls for the use and benefit of the Lot C Project, including the Project and the
Developer has the right to rely on the HCDA’s representation and warranty in this regard. The
HCDA agrees to make good faith and commercially reasonable efforts to cooperate with the
Developer and other government agencics in order to effectuate the intent of this Section 10.5,
which is to provide adequate parking for the Project Site to satisfy parking requirements for
issuance of building permits to commence construction of the Project and to ensure permanent
parking for the Project Site. In the event that the HCDA is unable to construct the Parking
Structure by March 31, 2025 for any reason whatsoever, the HCDA shall provide the required
amount of parking for the Project by some alternative permanent off-strect parking that is
acceptable to the Developer and the appropriate government agency throughout the term of the
Ground Lease.

10.6. Relocation of Existing Overhead Power Lines. The HCDA shall relocate all
existing overhead power lines located on the Project Site.

10.7.  Site Investigation Report. The HCDA has prepared and provided to the
Developer a copy of the Site Investigation Report and Environmental Hazard Evaluation and
Environmental Hazard Management Plan (“EHE/EHMP™).

10.8. Archaeological Studies. The HCDA shall provide the Developer with
copies of all archacological studies. surveys and inventories in its possession or control pertaining
to the Land and the immediately surrounding area (within approximately 300 square feet of the
perimeter boundary of the Land). as part of the HCDA’s Materials.

10.9. Notice to enants. The HCDA will engage current users of the Land and
provide adequate notice with regard to the right of entry granted to the Developer. The Developer
shall notify the HCDA sixty (60) days in advance of any necessary work on the Project Site or
the Land that would require the IHHCDA to terminate site use by current users, including current
arrangements for parking.

17



10.10. Taxes and Asscssments. Except as otherwise agreed to in writing by the
HCDA and the Developer and until the Ground Lease is effective, the HCDA is responsible for
the payment ol all real property and other taxes and assessments affecting the Project and the
Site. and the Developer shall, in no event, be responsible for any such costs.

11. DEVELOPER’S AUTHORITY AND RESPONSIBILITILS. The Developer
will have the authority to and be responsible for carrying out the following terms and conditions
concerning construction of the Project, al Developer’s cost:

11.1. Development and Construction of the Project. The Developer shall develop.
construct and complete the Project in accordance with the provisions of Section 9 of this
Agreement.

11.2. Permits_and Approvals. Prior to commencement of construcltion, the
Developer and/or the Developer’s general contractor(s), as their respective interests appear, shall
apply for and obtain all required State, federal and county pennmits and approvals, including
building permits, grading permits and any other permits applicable to and required for the
development and construction of the Innovation Hale Project.

11.3. Coordination of Development and Construction Activities with Other
Kaka*ako Makai Projects. The Developer shall use the Developer’s commercially reasonable
efforts to avoid and minimize disruptions to ongoing commercial and industrial projects located
in the Kaka‘ako Makai area that are in the near vicinity of the Project Site.

11.4. Participation in Public Hearings, and Government and Public Presentations.
The Developer shall participate in making presentations to governmental and legislative bodies.

agencies and departments, the general public, including community and neighborhood
organizations, and other interested persons and organizations lor the purposes of: (1) obtaining
governmental approvals and other actions necessary for the development of the Project; and (2)
explaining and informing the general public and other interested persons and vrganizations about
the Project.

11.5. Environmental Sustainability Measures. To the extent practicable, the
Developer will incorporate environmental sustainability measures into the design, demolition and
construction of the Project. The Developer will endeavor to meet the U.S. Green Building
Council’s Leadership in Energy and Environmental Design (“LEED?) ratings base standards, or
other comparable, nationally-recognized, consensus-based guidelines, standard, or system with
respect to the design of the Project.

Developer shall become familiar with all off-site infrastructure utility connection points as o
capacity and the acceptability for connection to on-site utilities infrastructure. 1 for any reason
during the Feasibility Period the Developer determines that the off-site infrastructure utility
connection points do not have the adequate capacity or are unacceptable for connection to on-site

-18-



infrastructure utilities, the Developer may terminate this Agreement by providing written notice
of termination to the HCDA prior to the expiration of the Feasibility Period.

11.6.1. Main Utility Lines. The main utility lines, such as water, sewer,
drainage, elecirical, telephone. and cable TV lines, for the Project
will be available through Halo Sweet. The Developer will be
responsible  for the construction of all improvements and
connections, including lateral connections. from the Project Site to
the main utility lines, including all fees and costs associated with the
same. Any remedial work that may be required such as cleaning,
clearing. repairing or replacing any main utility lines or conduits,
will be the Developer’s responsibility.

11.6.2. Muin Sever line and Main Waterline. The main sewer line and main
waterline are located under llalo Street. The Developer shall be
responsible for the construction of all lateral connections from the
Project Site to these main lines. Any remedial work that may be
required such as cleaning. clearing. repairing or replacing any lateral
conduits or utility lines from the Project to these main lines will be
the Developer’s responsibility.

11.6.3. Water Allocation. The Developer shall obtain a water allocation
reservation from the Honolulu Board of Water Supply for the
Project.

11.6.4. Water Requirements. The Developer shall be responsible for
satisfying all requirements of the Honolulu Board of Water Supply,
including: (a) the construction of all required improvements, (b)
water meters, and (¢) the payment of all fees and charges, including
water [acilities charges, water meter fecs and water connection [ees,
necessary to provide water to the Project .

11.7. Dedication of Public Improvements. The Devcloper is fully responsible for
designing. constructing and completing any improvements that are intended to be dedicated to
the City in connection with the development of the Project, including roads, sidewalks, utilitics
and other public improvements, in full compliance with City standards. The Developer shall be
solely responsible for the dedication ot such improvements.

11.8. Health and Salety Programs. The Developer is responsible for establishing
health and safety programs. including programs and mitigation plans as provided by federal, State,
and City requirements for the Project.

I'L.9. Consultant Contracts. The Developer will provide the HCDA with copies
ol the Developer’s planning. architectural, engineering and other consultant contracts for the
Project upon request.
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11.10.Payment of Permit Fees. The Developer shall be responsible for the
payment of and will pay all fces and other costs which are imposed by State and City departments,
agencies or other governmental entities authorized to issue such pennits or approvals and having
jurisdiction over the Project. The Developer will be responsible for seeking any exemption from
fee payment(s) where allowed.

11.11. Anti-Discrimination and Equal Employment Opportunity. The Developer
shall not discriminate in applicable labor practices and shall comply with applicable equal
employment opportunity laws.

11.12. Joint Development Agreement. If the Developer determines that it is
necessary or desirable for development of the Project, the Developer may request “joint
development of two or more adjacent zoning lots” as provided for in the Makai Area Rules,
under HAR §15-23-80.

11.13. DItentionally omiued.

11.14. Utility Sourcing Agrecments. The Developer shall be responsible for
obtaining sourcing agreements for all utilities serving the Project, including, but not limited to
any and all related fees.

11.15.Evidence of Financing. The Developer shall provide the HCDA with
written documcntation con{irming the Developer’s ability to pay for the development of the
Project as may be requested from time to time by the HCDA. The Developer may use
commercially reasonable elforts towards obtaining available local, State and federal {inancing
that the Project may qualify for.

11.16. Special Management Area Permit. The Developer shall obtain a Special
Management Area ("SMA™) Permit for the Project.

12, “AS IS”; THE PROJECT SITE CONDITIONS. The Developer acknowledges
and agrees to all of the following:

12.1. HCDA'’s Right to Change Development Plans in Kaka‘ako. The HCDA has
the right at any time to change any development plan or proposal pertaining to Kaka’ako, and
may, without limitation change the design and layout of any projects, including any development
or redevelopment project und any proposed ofi-site infrastructure improvements, except to the
extent such development plans (e.g., the Sandbox Project) are integrated with the Plans and
Specifications for the Project. The HCDA shall not change any such plans integrated with and
affecting the Project afier expiration of the Feasibility Period without the Developer’s prior
written consent. Except as is expressly set forth in this Agreement, the Developer is not relying
onany plans, proposals, renderings or other design or development concept for Kaka‘ako, or with
respect to any off-site infrastructure improvements such as roads or utility infrastructure systems
or any particular existing or proposed use or development of the land in Kaka‘ako. Any such
plans, proposals, renderings or other design or development concepts do not constitute an express
or implied warranty that the same will be developed or constructed at any particular time, or at
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all.

12.2. No Representations or Warranties as to Kaka‘ako Development. The
HCDA is not making any express or implied warranty or representation of any kind or nature as
to the actual development and construction of any improvements in Kaka‘ako, or the Project on
the Project Site, notwithstanding the HCDA'’s approval of any existing or proposed development
plan for Kaka‘ako or any proposed development of the Project on the Project Site, including any
narrative, picture, rendering or other depiction.

12.3. No Representations or Warranties as to the Project Site. L:xcept as may be
expressly set forth in this Agreement, the HCDA is not making any express or implied
representations or warranties that the Project Site is suitable for the Developer’s intended purpose
or any other purpose. The Developer will be responsible to undertake any further or additional
studies or investigations that a prudent developer would obtain under the circumstances. The
HCDA is not making any representation or warranty that the HCDA will be able to obuain the
subdivision approval, easements, titles, permits, and other approvals and authorizations in time
or at all, within the Developer’s Innovation Hale Project Schedule notwithstanding the HCDA's
approval of such Project Schedule.

12.4. No Option to Purchase. The Developer acknowledges that the Developer
does not have any option or right to purchase the fee simple interest in the Project Site.

12.5. Reservation of Publicity Rights. The HCDA reserves the right to publicize
development and redevelopment activities within Kaka‘ako, including in the media and utilizing
signs, banners, lighting devices, or other items to identify Kaka‘ako or the location of the several
devclopment projects within Kaka‘ako, including the Project.

12.6. Nuisances. The Developer, on behalf of itself and any other person entering,
occupying or using the Project or the Project Site by or through the Developer, acknowledges the
exislence of the possibility that it may experience noise, dust, pollution and odors, surface water
runoff, smoke, soot, light, heat, noxious vapors, chemicals, vibrations, impairment of access,
traffic congestion, impairment of light, air and views. and disruptions of utility services, and other
nuisances, inconveniences, disturbances and other annoyances that may bother or be deemed a
nuisance by the Developer or other person occupying or using the Project Site by or through the
Developer.

13.  DISCLAIMER OF LIABILITY BY THE HCDA

13.1. No_Liability for Third Party Claims_Challenging this Apreement. The
HCDA will not have any liability or responsibility for any additional Project cost or delay suffered
by the Developer, or any person claiming by. through or under the Developer, including the
Developer’s contractors, lenders, financial partners or affiliates which may be cavsed by claims
or litigation by third parties challenging this Agreement, asserling that the Developer has no legal
right to develop the Project.




14. INDEMNIFICATION

14.1. Indemnification by the Developer. The Developer agrees to defend,
indemnify and hold harmless the HCDA, and its respective officials, directors, members,
employees, and agents, and the State, and all of its agencies and departments from and against
any and all losses, liabilities, damages. injuries and claims ol any kind whatsocver, that may result
from any claim, assertion or imposition against the indemnitees, or any of them, by any person of
any liability (or claim therefore) for any matter arising from any negligent action or omission by
the Developer and from all penalties, fines and prosecutions, suits for abateinent of any public or
private nuisance and the imposition against the HCDA or the Project Site of any liens, as well as
any costs or expenses rclaled to any such claims, penalties, fines. prosecutions, suits and
impositions, including costs of litigation and reasonable attorney’s fees, which occur during the
term hereof provided, however, that the HCDA will not be entitled to indemnification for damage
caused by reason of the HCDA’s own negligence or willful miscondnct.

14.2. No_Indemnification by HCDA. Except as otherwise stated in this
Agreement, the Developer understands and agrees that the HCDA will not and cannot indemnity
or hold the Developer harmless for any costs, expenses, damages, including consequential or
punitive damages. incurred by the Developer or anyone claiming by. through or under the
Developer, including any permitted assignce, arising out of or in connection with this Agreement.

15. FORCE MAJEURE

15.1  Generally. In the event that either the HCDA or the Developer is delayed or
hindered in or prevented from the performance of any act required under this Agreement by reason
of strikes, lockouts, labor troubles, inability to procure materials, riots, insurrection, war, civil or
criminal proceedings, injunctions, writs, appeals, stays or other reason of a like nature, which is
no( the fault of or capable of being prevented by the party delayed in performing work or doing
acts required under the terms of this Agreement, then performance of such act will be excused for
the period of the delay and the period for the performance of any such act will be extended lor a
period equivalent to the period of such delay. The HCDA or the Developer will notify the other in
writing of the date of commencement of any force majeure event upon which the HCDA or the
Developer intends to rely for an extension of the period for the performance of any such act (which
notice will be given within thirty (30) days of the commencement date of any such force majeure
event), and will also notify the other in writing of the date on which any such event ended.

152 Termination. I the suspension of performance continues for a period of
more than twelve consecutive months as a result of a 'orce Majeure Lvent, either partly is entitled
to terminate this Agrecment by giving a notice to the other party pursuant to the notice provisions
of this Agreement.

16. TERMINATION

16.1. Developer’s Obligations Upon Termination Prior to Execution of a Ground
Lease. In the event that this Agreement is terminated by the HCDA or by the Developer pursuant
to the terms of this Agreement prior to execution of a Ground Lease for the Project Site, the
HCDA mavy. in its discretion, contact the Developer's consultants and negotiate to acquire any
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work product upon terms and conditions acceptable to the HCDA. The HCDA shall be the sole
owner of all permits, approvals and other governmental cntitlements related to the Project Site
and the Project, and the Developer will cooperate with the HCDA in cffectualing the transfer of
such permits, approvals and entitlements, upon payment by the HCDA of the actual fecs and costs

for the same. The Developer

will execute a release of any right, title or interest in the Innovation

Hale Project Site, if any, and such other documents nccessary to evidence such release and
termination, in recordable form if necessary.

17. DEVELOPER’S DEFAULT

17.1. Default. The Developer will be in detault if hereafter:

17.1.1.

17.1.2.

17.1.3.

17.1.4.

17.1.5.

The Developer repudiates or refuses to perform any malerial
obligation of the Developer hereunder. or intentionally commits any
act which renders further performance of this Agreement
impossible;

Subject to force majeure and the provisions of Section 15 of this
Agreement, the Developer does not proceed with developing and
timely completing the Project in accordance with the Project
Schedule, tree of mechanics and materialmen liens after the Ground
Lcase has been executed;

The Developer causes, suffers or permits the Project Site or any
portion thereof, or the interest of the State therein to be subjected to
or encumbered by any lien, encumbrance, writ of atiachment, or
other process, including without limitation any judgment licn
imposed against the Developer, and the Developer fails to remove
by bond or otherwise, such lien, encumbrance, writ of attachment or
other process within one hundred twenty (120) days afier such has
attached:

There is any attachment, execution or other judicial seizure of, or
otherwise materially atfecting all or any part of this Agreement, the
Project or the Project Sile or any improvements thereon or any
other material property or asset of the Developer, or any similar
action on account of the Developer’s neglicence or intentional
misconduct, unless, in any such case, such attachment, execution or
seizure is set aside, dissolved, bonded off or otherwise eliminated
within one hundred twenty (120) days of its occurrence;

Any representation or warranty made by or on behall ol the
Developer herein or in any other written submission to the HCDA
in connection with the selection of the Developer to develop the
Project on the Project Site. that is determined to have been false or



incorrect in any material respect on the date as of which such
representation or warranty was made;

17.1.6. A final judgment is entered which alone or with other outstanding
final judgment(s) against the Developer (or the Developer’s
principals), would in the HCDA’s sole and reasonable determination
have a material, adverse effect on the Developer’s financial ability
to perform its obligations in connection with this Agreement and:
(a) such judgmenti(s) is not be discharged: or (b) within thirty (30)
days after entry of such judgment(s), the execution thereof is not
stayed pending appeal; or (¢) such judgment(s) is not discharged
within thirty (30) days afier the expiration of any such stay; or

17.2. Notice of Dcfault. 1 the Developer is in default, the HCDA will notily the
Developer of such default in writing to the Developer’s address noted below in Section 20 by any
means, including without limitation personal delivery or first-class mail. Any failure, forbearance
or delay on the part of the HCDA in exercising any power or right under this Agreement or other
documents contemplated by this Agreement, unless such failure, forbearance or delay has directly
caused the Developer’s default, will not operate as a waiver of the same or as a waiver of any
other HCDA power or right. Any action taken by the HCDA pursuant to this Agreement to
proceed with the development of the Project despite the Developer’s detault will not constitute a
waiver of any of the conditions precedent which the Developer is required to perform in order to
proceed with the development of the Innovation Hale Project. If the Developer is unable (o
perform or satisfy any such condition precedent, the HCDA will not be preciuded from thereafter
declaring such inability or failure to cure to constitute an event of default as provided under this
Agreement.

17.3. Period for Financial Cure. The Developer will have sixty (60) days to cure
a default which can be remedied by financial cure. If a default cannot be remedied by financial
cure, the Developer will have one hundred twenty (120) days in which to cure such default. The
Developer will immediately proceed with taking all action necessary to cure the default. During
such period of default, the Developer will make commercially reasonable efforis to protect the
Project and Project Site from loss or damage and will maintain the Project Schedule (o the extent
that it is practicable to do so. Upon the occurrence of such default, the HCDA may, but is not
required to, in the HCDAs sole discretion, advance {unds or agree to undertake to advance funds
to any third party or for health and safety reasons to eliminate, mitigate or reduce the risk of loss
resulting from such default. The Developer will reimburse the HCDA, upon demand, for any
such sums paid by the HCDA together with interest at the long-term, annual Applicable Federal
Rate (AFR) until the date of reimbursement.

17.4. HCDA’s Rights_and Remedies. Aficr the Developer has been declared to
be i default and the Developer fails to cure such default within the time period allowed, the
Developer agrees that the HCDA will have all legal and equitable rights to which the HCDA may
be entitled under laws including without limitation the rights and remedies set forth below. The
HCDA may:
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17.4.1.

17.4.2.

17.4.3.

Terminate this Agreement and all of the Developer’s right, title and
interest in the Project under this Agreement and the Ground Lease,
if issued;

Take over the completion of the Project and use all Plans and
Specifications and Project documents and work product, whether
prepared by the Developer or the Developer’s consultants and, in the
HCDA'’s sole discretion, negotiate with the Developer’s consultants
and contractors to complete the Project; and

Enter into negotiations with other developers and enter into a
development agreement with another developer to complete the
development of the Project pursuant to such development
agreement.

All rights, powers and remedies are cumulative and not alternative, are in addition to all rights,
powers and remedies alforded by statutes or rules of law and may be exercised concurrently,
independently or successively in any order whatsoever,

17.5. Transfer of Project Documents and Project. If the Developer is declared in

material default and such default is not cured within the time specificd under this Agreement, and
the HCDA elects to terminate this Agreement:

17.5.1.

17.5.2.

17.5.3.

The Developer shall use commercially reasonable efforts (including
the payment of any fees) to obtain the requisite authority from its
consultants and any other party having an interest therein to deliver
to the HCDA all Project documents prepared by Developer or its
consultants and. to the extent permitted by law, the HCDA thereafter
may use such documents to construct the Project, either by itself or
in conjunction with any other person, and the HCDA will be free to
enter into any contract or agreecment with any of the Developer’s
partners, consultants, planners, engineers, or employees;

The HCDA will be and become the sole owner of all permits,
approvals and other governmental entitlements related to the Project
Site and the Project to the extent that these rights are transferable,
and the Developer will cooperate with the TICDA in effecting the
wansfer of such permits, approvals and entitlements, upon payment
by the HCDA of all costs associated therewith;

The HCDA will be {ree to enter into negoliations with any other
party for development of all or any part of the Project Site without
participation by the Developer or to ltake any other action with
respect to the Project or the Project Site; and
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17.5.4. Within thirty (30) days after termination, the Developer shall
provide the HCDA with an accounting of the Project and
reconciliation of records in such detail that the IHCDA may
reasonably require.

18. HCDA’S DEFAULT

18.1. Default. The HCDA will be in default if the HCDA fails to perform or is
unable to perform any of the HCDA's responsibilities under this Agreement.

18.2. Developer's Remedies. 1t the HCDA fails to perform or is unable (o
perform the HCDA s responsibilities hereunder timely or at all, the Developer shall have the right
to terminate this Agreement and shall have all right and remedies provided at law or in equity,
including monetary damages.

19. DISPUTE RESOLUTION

19.1. Mediation. Any and all claims, controversies or disputes arising out of or
relating to this Agrecment, or the breach thereof, which remain unresolved afler direct
negotiations between the Parties, shall first be submitted to confidential Mediation in accordance
with the Rules, Procedures, and Protocols for Mediation of Disputes of Dispute Prevention &
Resolution, Inc., then in elfect. The parties agree that a good faith attempt to resolve all issues in
mediation is a pre-condition to further adversarial proceedings of any kind.

20. NOTICES

20.1. Requirement of a_Writing: Permitted Methods of Delivery. Each party
giving or making any notice, request, demand or other communication (“Notice™) pursuant to this
Agreement shall: (a) give the Notice in writing; (b) cause the Notice to be signed by authorized
representatives of the Party giving such Notice; and (¢) use one of the following methods of
delivery, each of which for purposes of this Agreement is a writing: (i) Personal delivery, (ii)
Registered or Certified Mail, in each case, return reccipt requested and postage prepaid, (iii)
Nationally-recognized overnight courier, with all fees prepaid, and (iv) E-mail.

20.1.1. Addressees and Addresses. lach party giving Notice shall address
the Notice to the appropriate person al the receiving party (the
“Addressee™) at the address listed below or to another Addressee or
al another address as designated by a party in a Notice pursvant to
this Scction.

HCDA: Hawaii Community Development Authority
547 Queen Street
Honoiulu, Hawaii 96813
Attention: Executive Director
Telephone No. (for verification purposes only): 8§08-594-0300
Fax: 808-594-0299
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With a copy to:  Dcepartment of the Attorney General

Developer:

State of Hawaii

Commerce and Economic Development Division

425 Queen Street

Honolulu, Hawaii 96813

Attention: Lori K.K. Sunakoda

Telephone No. (for verification purposes only): 808-586-1160
E-mail: lori.kk.sunakoda/cghawaii.zov

SCD KM 11 LLC

1100 Alakea Street, 27 Floor

Honolulu, Hawaii 96813

Attention: Stanford Carr

Telephone No. (for verification purposes only): (808) 537-5220
E-mail: scarr/@stanfordcarr.com

With a copy to:  Chang Iwamasa LLP

20.1.2.

20.1.3.

20.1.4.

20.1.5.

20.1.6.

55 Merchant Street, Suite 2800

Honolulu, Hawaii 96813

Attention: Wesley Y.S. Chang and Chenise K. Iwamasa
Telephone Nos. (for verification purposes only):

(808) 534-4807, (808) 534-4803

E-mail: wehang(@lawcic.com; ciwamasa(@lawcic.com

Lffectiveness of Notice. L'xcept as provided elsewhere in this

Agreement, a Notice is effective only if the party giving the Notice
has complied with Section 20.1 and if the Addressee has received
the Notice. A Notice is deemed to have been received as follows:

Personal Delivery, Mail. and Couricr. If a Notice is delivered in
person, or sent by Registered or Certified Mail or nationally
recognized overnight courier, upon receipt as indicated by the date
on the signed receipt.

E-mail. If a Notice is sent by e-mail, Notice shall be deemed given
on the date sent (as evidenced by the sender’s “‘sent” email”
mailbox) subject to Sections 20.1.5 and 20.1.6 below).

Refusal to Accept Notice. If the Addressee rejects or otherwise
refuses to accept the Notice, or if the Notice cannot be delivered
because of a change in address {or which no Notice was given, then
upon the rejection, refusal or inability to deliver the Notice.

Exceptions. Despite the other clauscs of this Section 20.1, if any
Notice is received after 5:00 p.m.: (a) on a Business Day where the




Addressee is located, or (b) on a day that is not a Business Day
where the Addressee is located, then the Notice is decmed received
at 9:00 a.m. on the next Business Day where the Addressee is
locuted.

21. LENDER PROTECTION PROVISIONS

21.1. Right_to Assign for Security. Notwithstanding any provision in this
Agreement to the contrary, the Developer shall have the absolute right, without the consent of the
HCDA., to assign all or any portion of its respective right, title, and interest in, (o and under this
Agreement to any lender financing the Developer’s development of the Project (the “Lender’™)
or to its designee, which agreement with the Lender or designee may coniain such terms,
conditions and maturity as the Developer may determine, and the Developer may enter into any
and all such extensions, modifications or amendments of any such agreements as they respectively
may determine. The execution and delivery of any such agreement shall not be decimed to
constitute such an assignment or transfer of this Agreement as would require such Lender or
designee to assume the observance or performance of any of the terms, covenants or conditions
on the part of the Developer to be observed or performed hereunder. The Lender or Lenders or
their designees, and their respective assigns, may enforce such agreement and may acquire the
Developer®s interest in the Project or the rights of the Developer under this Agreement, or both,
in any lawful way, and may take possession of the Project and may, without the consent of the
HCDA, sell and assign this Agreement by assignment, and any such assignee shall also have the
absolute right to assign all or any portion of its right, and interest in, to and under this Agrecement
to any bank. insurance company, other established lending institution or institutions, or designce,
upon the same terms and conditions hereinabove made available to the Developer. Such Lender
or designee shall be liable to perform the obligations of the Developer hereunder only during the
period such Lender or designee has possession of or title to the Project.

21.2. Lender Protections. If a Developer shall assign this Agreement to a Lender
or its designee, the following provisions shall apply and inure 1o and for the benefit of any such
Lender, and its successors and assigns:

21.2.1. [xcept for expiration or termination of this Agreement as set forth
herein, this Agreement shall not be amended, altered, modified.
rescinded or terminated without the prior written consent of the
Lender, which consent shall not be unreasonably withheld.

21.2.2. The HCDA shall, upon serving the Developer with any notice under
the provisions of ur with respect to this Agreement, at the same time
serve a copy of such notice upon the Lender for whom it has
received written request for notice, by registered or certilied mail,
addressed 1o it at the address provided by such Lender, and no notice
to the Developer shall be deemed 1o be duly given unless and until
a copy thereol shall have been so received by the Lender.
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21.2.3. The Lender, if the Developer shall be in default hereunder, shall
have the right (but shall not be obligated) within the same period as
is givento the Developer therefor, to remedy such delault or (o cause
the same to be remedied, and the HCDA shall accept such
performance by or at the instigation of the Lender as if the same
were done by the Developer.

21.2.4. No Lender shall become personally liable under the agreciments,
terms, covenants or conditions of this Agreement unless and until
such time as the Lender becomes, and then only for as long as it
remains, the owner of the Project; provided, however, that this
limitation on liability shall not excuse the Lender from such
Lender’s own gross negligence or willful misconduct or its breach
of this Agreement while attempting to effect a cure,

21.2.5. In the event of terminalion of this Agreement or any succeeding
agreement made pursuant 10 the provisions of this Section 21.2.5
and if such termination results from rejection of this Agreement by
the trustee in bankruptcy, the HCDA will enter into a new agreement
with respect to the Project with the Lender, or, if there be more than
one Lender, then in each case with the Lender entitled under
subparagraph (ii) of this Section 21.2.5, etfective as at the date of
such termination, upon the covenants, agreements, terms, provisions
and limitations herein contained, provided:

) the Lender makes written request upon the HCDA
for such new agreement within twenty (20) days from the date of
such termination; and

(if) if more than one Lender makes written request in
accordance with the provisions of subparagraph (i) of this
Section 21.2.5, the new agreement shall be delivered to the Lender
requesting such new agreement in cach case whose mortgage on the
subject Project is prior in lien, and the written request of any Lender
whose mortgage is subordinate in lien shall be void and of no force
and effect.

21.2.6. Ostoppels.  The HCDA will provide the Developer and the

Developer’s Lender such estoppels relating to this Agreement as
reasonably requested by the Developer’s Lender from time (o time.

22, MISCELLANEOUS PROVISIONS

22.1. Relationship of the Parties. Exvept for this Agreement, there is no
partnership, joint venture, employer and cmployee, master and servant or other agency
relationship between the HCDA and the Developer. The HCDA is not a developer of the Project.
The Developer, inclusive of any successor or permitted assignee or any other person acting by,

29



through, under, or for the benefit of the Developer, will not represent or hold itself as being a
partner, joint venturer, employce, servant or agent of the HCDA and does not have any authority
to bind, act for or represent the HCDA in any respect.

22.2. Transaction Costs. Each Paity shall pay for all fees and expenses that it
incurs on its own behalf in connection with this Agreement and the transactions contemplated
hereunder.

22.3. Prohibited Discrimination. The Developer will comply with all applicable
federal and State laws and regulations prohibiting the exclusion from participation, the denial of
benefits, or the subjection to discrimination of any person from or under the work to be performed
by the Developer under this Agreement on prohibited grounds, such as race, color, national origin
or religion.

22.4. Interpretation.

22.4.1. Number and Gender. Any reference in this Agreement to the
singular includes the plural where appropriate, and any reference in
this Agreement to the masculine gender includes the feminine and
neuter genders where appropriate.

22.4.2. Captions. The descriptive headings of the sections and subsections
of this Agreement are for convenience only, do not constitute a part
of this Agreement, and do not affect this Agreement’s construction
or interpretation.

22.4.3. Duies for Ferformance. Should the date for giving of any notice,
the performance of any act, or the beginning or end of any period
provided for in this Agreement fall on a Saturday, Sunday or other
federal or State holiday, such date shall be extended 10 the next
succeeding business day which is not a Saturday, Sunday, or federal
or State holiday. As used in this Agreement, the term “business day”
means any day other than a Saturday, Sunday, or federal or State
holiday.

22.5. Entire Agreement. This Agreement sets forth all of the agreements,
conditions and understandings between the HCDA and the Developer relative to the
responsibilities for developing and constructing the Project. This Agreement does not provide
for regulatory requirements by the HCDA in accordance with Chapter 20617, TIRS, including but
not limited to, procedural requirements for issuing a Development Permit. The Developer and
the HCDA agree that subsequent agreements will be warranted, including but not limited to,
agreements  addressing  site control. There are no  promises, agreements, conditions,
understandings, warranties. or representations, oral or written, expressed or implied, between the
Parties other than set forth or as referred to herein.

22.6. Amendment; Waivers. Any agreement hereafier made will be ineffective to
S o
change, waive, modify. discharge, terminate, or effect an abandonment of this Agreement in
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whole or in part unless such agreement is in writing and signed by the Party against whom such
change, waiver, modification, discharge, termination or abandonment is sought to be enforced.
The Parties may amend this Agreement with respect to any non-material terms (e.g., to correct
typographical or mathematical errors or to make other non-substantive clarifying or conforming
changes) without obtaining HCDA Board approval, provided that such amendment is signed by
the Executive Director of the HCDA. No failure or delay: (i) in exercising any right or remedy;
or (ii) in requiring the satisfaction of any condition, under this Agrecment and no act, omission
or course of dealing between the Partics, operates as a waiver or estoppel of any right, remedy or
condition. A waiver made in writing on one occasion is effective only in that instance and only
for the purpose stated. A waiver once given is not to be construed as a waiver on any future
occasion or against any other person.

22.7. Assignment. Except as provided herein, no Party may assign any of its
rights under this Agreement, voluntarily or involuntarily, whether by operation of law or any
other manner without the prior written consent of the other Party. Any purported assignment in
violation of this paragraph is void.

22.8. Binding Effect. The covenants and agreements herein contained will be
binding upon and inure to the benefit of the Developer and the HCDA and their successors and
assigns, but the provisions of this paragraph will not be deemed or construed to affect in any way
the restrictions on assignment set forth in this Agreement.

22.9. Legal Action and Fees. In the cvent of any controversy, claim or dispute
between the Parties arising oul of or relating to this Agreement, each Party shall bear its own
costs, including attorneys’ fees, unless otherwise specifically stated in this Agreement.

22.10.Scverability. If any term or provision of this Agreement or the application
thereof {o any person or circumstance will, to any extent, be invalid or unenforceable, the
remainder of the Agreement, or the implication of such term or provision to persons or
circumstances other than those to which it is held invalid or unenforceable, will not be affected
thereby and each term and provision of this Agreement will be valid and enforced.

22.11.No Party Deemed the Drafter. Each Party has thoroughly reviewed this
Agreement and has had the advice of counsel prior to execution hereof. The Parties agree that
neither Party will be deemed to be the drafter hereof. In the event this Agreement is ever
construed by a court of law, such court will not construe this Agreement or any provision hereof
against either Party as the drafter of ihis Agreement.

22.12.Consents and Approvals. Except as otherwise provided herein, whenever
under the terms ol this Agreement the consent or approval of a party is required, such consent or
approval will not be unreasonably or arbitrarily withheld, and no charge. direct or indirect. will
be made thercfore other than a reasonable fee reflecting the costs of processing such consent or
approval.
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22.13.Recording. A memorandum of this Agreement in form mutually satisfactory
to the parties, may be recorded in the records of the Burcau of Conveyances of the State or other
appropriate State agency.

22.14.Time of the Essence. Time is of the essence with respect to the performance
of each and every term, condition, obligation and provision of this Agreement.

22.15.Further Assurances. Fach Party shall use all commercially reasonable
efTorts to sutisfy the conditions required to be satisfied by it under this Agreement, to the extent
that the conditions are within its control and to take, or cause 1o be taken, as prompily as
practicable, all actions necessary or desirable to consummate and make effective the transactions
contemplated by this Agrecment.

22.16.Governing Law. This Agreement is governed by and construed in
accordance with the laws of the State of Hawaii, and the courts of the State will have exclusive
jurisdiction over any controversy arising out of this Agreement or involving the interpretation or
enforcement hereof.

22.17.Survival. Expiration or termination of this Agrecement will not relieve either
Party from its obligations arising hercunder prior to such expiration or termination. Rights and
obligations of the Partics under this Agreement, which by their nature should survive the
termination or expiration of this Agreement will remain in effect after termination or expiration
of this Agreement.

22.18. Exhibits and Schedules. The following exhibits and schedules are attached
hereto and incorporated by reference herein for all purposes:

Exhibit “A” Site Plan

Exhibit “B” Description of Land
Cxhibit “C” Insurance Requirements
Ixhibit “D” Ground Lease Terms

22.19. Counterpart and Elecironic Signatures. This instrument may be executed in
several counterparts, cach of which shall be deemed an original but together shall constitute one
and the same instrument. Each Party has the right to rely upon a facsimile counterpart or
electronic transmission of this instrument signed by the other Party to the same extent as if such
Party received an original counterpart. For all purposes, including. without limitation, delivery
of this instrument, duplicate unexecuted pages of the counterparts mayv be discarded and the
remaining pages assembled as one document.

-The remainder of this pace is intentionally left blank; signature page follows--
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IN WITNESS WHEREOF. the parties hereto have duly executed this Agreement as of

the day and year first above written.

APPROVED AS TO FORM:

/

S

'\ﬂputy Attorney General

HCDA:

HAWAII COMMUNITY DEVELOPMENT
AUTHORITY, STATE OF HAWAII

.r'. (
By_ %é’u f{:,/_&w L
Garelt Kamemoto
Its Interim Executive Director

Developer:

SCDO KM IT LLC,
a Hawaii limited liability company

By its Manager:
Stanford Carr Development, LLC,

a Hawaii limited liability company

By

Title: Manager



STATE OF HAWAII )
SS.
CITY AND COUNTY OF HONOLULU )

Onthis /7 day of _ A###4 2018, before me personally appeared

_ /ﬁm# a2 778 the HAWAI COMMUNITY DEVELOPMENT AUTHORITY,

State of Hawaii, a body corporate and a public instrumentality of the State of Hawaii and that

said instrument was signed in behalf of said body corporate of the State of Hawaii and

achnowledged said instrument to be the free act and deed of said body corporate of the State of

//‘2%47//” e

Hawaii.

{ yrédwan

( Not'ny Pubh ?ﬂ
My comimissidn e

xpires: 7 22/20/F

'“I-\IOTARY CLERTIFICATION STATEMENT

Document tdentification or Description: Development Agreement

Doc. Date: or mled al time of
notarization.

No. of Pages: 9/69 Jurisdiction: First Circuit
: (in which notarial act is performed)
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Siig',zmlurc ﬂ]\’otary" Date of Notarization and
% Certification Statcinent
L%/ﬂ//y/) K (SorneS

Printed Name of Notary

o

(OlTicial Stamp.or<Seal)




STATE OF HAWAI )
) ss
CITY AND COUNTY OF HONOLULU )
Onthis__sth  dayof  April , 20_13, before me personally appeared

STANFORD 8. CARR, to me personally known, who, being by me duly sworn or affirmed, did
say that such person(s) executed the foregoing instrument as the free act and deed of such
person(s), and if applicable, in the capacity(ies) shown, having been duly authorized to execute
such instrument in such capacity(ies).

__Lynnette R. Tachi
(Print or Type Name of Notary)

s o bo

(Signa@ﬂre of Notary)

Notary Public, State of Hawaii
My Commission Expires: 6/11/201%

NOTARY CERTIFICATION STATEMENT

Document Identification or Description: Development Agreement

Doc. Date; April 5, 2018 or D Undated at time of
notarization.

No.of Pages: 40 Jurisdiction: Firs{ Circuit
{in whu,h notarial act is performed)

j}\\AY\WLW 4/5/18

Slgnatt ¢ of Notary Date of Notarization and '
Certification Statement

Lynnette R. Tachi (Ofticial Stamp or Seal)
Printed Name of Notary




EXHIBIT “A”

SITE PLAN
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EXHIBIT “C”

CONSTRUCTION CONTRACT INSURANCE REQUIREMENTS

Commercial General Liability Insurance. The Developer shall procure, carry, and continuously maintain, or
cause 1o be maintained, at all times from the date of this Agreement until Substantial Completion of the
Sandbox Project, at its own cost and expense, commercial general liability insurance to protect against claims
for bodily injury or death, or for damage to property, which may arise out of the Developer’s products,
operations, use. maintenance, and contractual liability assumed by the Developer, or by anyone employed by
the Developer, or by anyone for whose acts as the Developer may be liable in connection with the
construction of the Sandbox Project.

The Developer shall maintain in force and effect the following insurance coverages on an occurrence basis
with minimum limits of liability as follows:

General Aggregate Limit (other than products-

ol
completed operations) $2,000,000.00
Px:oc!ucts-Completed Operations Aggregate $2.000.000.00
Limit
Personal and Advertising Injury Limit %1,000,000.00
Each Occurrence Limit $1,000,000.00

Except with the HCDA’s prior written approval, which shall not be unreasonably withheld, the above shal
not have a deductible amount in excess of ONE HUNDRED THOUSAND AND NO/100 DOLLARS
($100.000.00) for any one occurrence.

Workers” Compensation_and Employers® Liability Insurance. Workers’ Compensation and Employers’
Liability Insurance as required by cwrent Hawaii Jaw and regulations thereunder, as the same may be
amended from time to time, for all employees, if any, of the Developer. The Developer shall maintain in
force and cffect the following insurance coverages with minimum limits as follows (but only in the event the
Developer has employees, otherwise the Developer will require its contractors to maintain):

Workers® Compensation v e
Employer’s | iability Hawaii Statutory Limits
e I A e $1,000,000.00
Bodily Injury By Accident Each Accident
. L N $1.000,000.00
Bodily Injury By Disease Policy Limit
$1.000,000.00

Bodily Injury By Discase Fach I'mployee

Business Automobile Iiability Insurance. Insurance covering owned, non-owned. leased, and hired vehicles,
including contractual liability, writien'on a current SO Business Auto Policy form or its equivalent. The
Developer shatl maintain in full force and effect the lollowing insurance coverages with minimum lmits as
follows (but only in the event the Developer has employees, otherwise the Developer will require its
contraclors to maintain):




Bodily Injury Each Person $1,000,000.00

Bodily Injury Fach Accident $1,000,000.00
Propeity Damage Each Accident $1,000,000.00

Personal Injury Protection’No-Fault Hawaii
statutory limits or Combined Single Limit $1,000,000.00
Umbrella/Excess Liabihty Insurance. Umbrella/f xcess Liability Insurance providing excess coverage over
Commercial General Liability limits. Liquor Liability (if applicable). Employer’s Liability Timits. and
Automobile Liabiliy Inswrance Jimits.  The Umbrella/xcess Liability policy shall be written on an
“occurrence” basis with a limit of liability of not less than FIVE MILLION AND NO/100 DOLLARS
1$5,000,000.00) per policy year and a self-insured retention or deductible no greater than TWO HUNDRED
FIFTY THOUSAND AND NO/100 DOLLARS ($250,000.00). The Umbrella/l:xcess Liability Insurance
coverage shall, at a minimum, “follow form™ over Commercial General Liability Coverage, Business
Automobile Policy Coverage, and Employers’ Liability Coverage. Additionally, it shall specifically provide
excess coverage for the same coverage and limits listed under the above subseclions relating to Commercial
General Liabitity Insurance, Employers® Liability (but not Waorkers” Compensation), and Business
Auwtomobile Liability Insurance. The Developer shall maintain in full force and effect the following insurance
coverage with minimum limits as follows:

Fach Occurrence Limit $5,000,000.00
Aggregate Limit $5,000,000.00

Builder’s Risk Insurance, Prior to commencement of construction, Developer shall procure, carry and
continuously maintain, or cause 10 be maintained, ar all times through Substantial Completion of the
Project. at its own cost and expense, builder's risk insurance. The builder’s risk insurance shall be written
on an all risk, replacement cost, and completed value form basis for 100% of the projected completed value
ofthe improvements to be constructed.




EXHIBIT “D”

GROUND LEASE TERMS

1. Ground Lease Term. The term of the Ground Lease will be for 65 ycars after completion of
construction of the Project.

2. Ground Lease Rent. The Ground Lease Rent for the first 35 years of the Ground Lease Term will
commence upon the issuance of a certificate of occupancy for the Project. The Ground Lease
Rent will increase by 3%for ecach successive 5-vear period: provided, however, that there will be
no escatation between the first and sccond 3-year periods of the Ground Lease Term (i.e., the first
5 increase will take etfect in the third 5-year period). The Ground Lease Rent for the first 35
years will be established in accordance with the following schedule:

5-Year Periods of Term Annual Ground Lease Rent
1 (years 1-5) $588.591
2 (years 5-10) $588,591
3 (years 10-15) $618,021
4 (years 15-20) $648,922
5 (years 20-25) $681,368
6 (years 25-30) $715.436
7 {vears 30-35) $751,208

The Ground Lease Term for the next 30 years will increase by 10% for each successive S-year period
commencing [rom year 36, The Ground Lease Rent for the next will be established in accordance
with the following schedule:

5-Year Periods of Term Annual Ground Lease Rent
8 (ycars 35-40) $826,329

9 (years 40-45) $908,962

10 (years 45-50) $969,858

11 (years 50-55) $1,099,844

12 {ycars 55-60) $1,209,828

13 (years 60-65) $1.330.811

3. Creation of Condominium Property Regime.

a. The HCDA will agree that the Develuper will, at Developers expense, have the right to
record instruments required to create a condominium property regime subnitting the
leasehold interest in the Project Site to & new condominium property regime established
under Chapter 5148 of the HRS, thereby creating condominium estates in each of the
units and alf common elements of the Project (the “Innovation Hale Condomininm
Project”). 1o obtain a public report for the Innovation [Hale Condominium Project, and to
sell Teaschold intevest in the condominium units or lease condominium units to the public.

b. At any time following the cstablishment of the Innovation Hale Condominium Project
and thereafter from time to time, Lessee may at its option surrender 10 Lessor the Ground
Lease, or any part thereof, frec trom any morigage or other encumbrances and subject to
the prior payment in full of all rent, taxes and other charges then payable hercunder, in



consideration of which Lessor shall concurrently deliver to Lessec or its designees, or
join in, condominium convey ance documents on all Innovation Hale Condominium
Project units (the *Units™), provided that no such condominium conveyance document
shall be for less than a single unit or for less than the cnfire remaining term of the Ground
Lease. Said documents shall be prepared by or at the cxpense of Lessee. All
condominium conveyance documents shall be dated as of the same date and shall be for a
term of sixty-five (65) years, and each shall provide for payment of rentals in the
proportions established by the condominium declaration for the Innovation Hale
Condominium Project, as set by Lessee, provided that aggrepate rents shall be not less
than that required under the Ground Lease, and provided further that such condominium
conveyance document or such condominium conveyance documents shall contain the
same terms and conditions set forth in the Ground Lease, except to the extent of taxes and
conditions contained herein as related to development of the Innovation Hale
Condominium Project.

All such condominium conveyance documents shall be signed by Lessor and placed ina
mutually satisfactory escrow at no expense to Lessor, with instructions to deliver the
sanie upon satisfaction of the following: (1) receipt of evidence that the condominium
purchaser has been delivered copies of all public reports in accordance with law; and (2)
receipt of all necessary partial releases [rom the Ground Lease or a cancellation of the
Ground Leasce, whichever shall be necessary to satisly the requirements of the Ground
Lease with respect to the issuance of said condominium conveyance document.

Excepl as otherwise expressly provided herein or in any condominium conveyance
documents, Lessee shall al all times during such term be decmed 1o be the owner of all
Units for all purposes of the declaration and bylaws of the Innovation Hale Condominium
Project, and shall have all the rights, privileges, duties and obligations of such owner
including, without limitation, membership and vote in the Association of Apartment
Owners of Innovation Hale (the *“Association™); provided, however, that any vote or
other actlion with respect to construction plans. partition of the project, or any other
matter us to which the Ground Lease or any condominium conveyance document requires
the approval or consent of Lessor, shall be effective only upon such approval or consent
in writing.

Lessee will be responsible for: (i) payment of all costs in connection with the
development of the Innovation Hale Condominium Project, including, without limitation,
costs of preparing, recording and filing all documents as may be required, such
documents to be in a form satisfactory 1o Lessor, and (ii) all Hawaii conveyance 1axes
periaining to the condominium conveyance documents. Lessee will pay to Lessor on
demand all costs and expenses incurred by Lessor in connection with the creation of the
Innovation Hale Condominium Project and all documentation therefor.

Lessee may sell s interest in the Units 1o such purchasers and on such terms and
conditions as Lessee determines in its sule discretion, and the Units may be mortgaged to
recognized lending nstitutions qualified to do business in the Staie of Hawaii, or other
persons providing purchase money mortgages 1o purchasers of' the Units, and Lessor
hereby consents to such assignments and mortgages, provided that Lessee shall cause an
exacuted or certitied copy of each such convevance document and mortgage to be
deposited with Lessor promptly upon execution,






