DEVELOPMENT AGREEMENT
PROJECT

This Development Agreement (the “Agreement”), executed on the respective dates indicated
below, is effective as of , (4 i ”) by and
between the HAWAII HOUSING FINANCE AND DEVELOPME PORATION, a public
body and a body corporate and politic of the State of Hawaii, whos place of business and
mailing address is 677 Queen Street, Suite 300, Honolulu, Hawai

,a ate & entity type],

whose business address is

A. WHEREAS, HHFDC is the owner in fee si
located at , Oahu, Hawaii, Tax
attached Exhibit A, which is incorporated herei

B. WHEREAS, on October 14, 20 THF ved the issuance of a
Request For Proposals (“RFP”), and op
Nos. 1 through ___, for the leasehg elop o i ofa
pro i [ ed the

D. WHEREAS, on \ D€ er suly a proposal in response to the RFP
(“Proposal”) for the leaseholdidevels ‘\ e and Operation of a project at the

Property, as descrig@e.in the R O[6

E. WHERE the DC Board of Directors approved the Developer
and its Proposal fo (i Develop ection For Action”); and
REAS, D per would like to enter into this Agreement for the leasehold
de entyownership, 10 he Project.

ORE pnsideration of the mutual covenants and agreements contained
herein, a other g d able consideration, the receipt and sufficiency of which are hereby
acknowledged, HHFD( Developer hereby agree as follows:

WITNESSETH:
1. Purpose

This Agreement governs the leasehold development, financing, ownership, rental, management,
and operation by the Developer of the Project to be situated at the Project Site.
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2. Project Scope

Developer shall design, construct, own, rent, manage and operate the Project in leasehold, in
accordance with the following:

a. This Agreement;

b. HHFDC For Action;

C. RFP;
d. Developer’s Proposal,;
e. Final plans and specification for, and approved

in writing by HHFDC; and

f. Required off-site and opssite ollows, unless

otherwise approved

" unless

, the RFP, the Developer’s Proposal, and the
I, in order of priority:

ncluding all Exhibits hereto
For Actions

ment cost of the Project is $

3.
The Project is located at TMK ), as shown on the attached Exhibit A.
4. Term of this Agreement; Completion Deadline
The Project shall be completed by , unless otherwise extended at the sole
2
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discretion of HHFDC (“Completion Date™). The term of this Agreement (the “Development
Period”) shall commence on the Effective Date of this Agreement and terminate one calendar
year after the Completion Date defined herein.

The following provisions shall survive the expiration or earlier termination of this Agreement:
Section 19, “Assumption of Risk and Liability”
Section 35, “Hazardous Materials”

5. Representations and Warranties of Developer

Developer represents and warrants that:

a. Developer has all requisite power and au act as develo

b. Developer has all requisite pg
ental body or agency
e same has been
C red by law have been duly filed and all

come have been paid and Developer has
arance certificates prior to execution of this

ny mortgage, indenture, contract, agreement, or instrument. The execution,
ormance of and compliance with this Agreement will not result in any such
be in conflict with or constitute a default under any such term or provision or
result in the creation of any mortgage, lien, or charge on any of the properties or assets of
Developer. There is no term or provision of a mortgage, indenture, contract, agreement,
or instrument applicable to Developer or by which Developer is bound which materially
and adversely affects or will materially and adversely affect the business or prospects or
condition (financial or other) of Developer or Developer's properties or assets.

3
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f. Any financial statements of Developer delivered to HHFDC are true and correct in all
respects, have been prepared in accordance with generally accepted accounting practices,
and fairly represent the financial condition of Developer as of the date of financial
statements. No materially adverse change has occurred in Developer’s financial
condition since the date of the financial statement and the filmancial condition will not be
materially altered during the life of this Agreement.

g. Developer has made no contract or arrangement
lien on the Project.

ould give rise to a

6. Development of Project

a. The Developer accepts the Property in “ HERE 1S” co

operate the Project, including

annexation docume J costs, 0 d offsite improvements,
rezoning, water all insts d connection ©f utilities to the Project and
perty.

age an experienced and qualified project manager to be directly
aging and facilitating the development of the Project. HHFDC

that shall be the project manager for development of
ny changes or substitutions of said project manager shall be subject to the

f. The Project shall commence construction by (the “Construction
Commencement Deadline”), unless otherwise extended at the sole discretion of HHFDC.

g. The Project shall be completed by the Completion Date, unless otherwise extended at the
4

Reviewed by __,

EXHIBIT “A” TO RFP



10.

sole discretion of HHFDC.

Minimum Prevailing Wages

Developer, its contractors, and subcontractors shall pay all mechanics and laborers employed on
the Project, minimum prevailing wages for the corresponding wogclassifications as determined
by the Director of Labor and Industrial Relations pursuant to 4, HRS. A certified
copy of each weekly payroll shall be submitted to HHFDC en (7) calendar days after

submission of certified copies of payrolls of all subcontract on shall affirm that
payrolls are correct and complete, that the wage rates containe ot less,than the
applicable rates, and that the classifications set f form with
the work they performed. If certified payrolls HHFDC

finds that any laborer or mechanic employed on less than

Approved Use

The Project shall be a T the Ground Lease, or as

otherwise approved by H

Project Presentatio

unity input to the Project from the

The Developer shall
i d community groups, and other

an exemption from HRS Chapter 343 for the Project. However, if
tate Department of Health Office of Environmental Quality Control
is determined that an environmental assessment/environmental impact

, the Developer shall be responsible for compliance with requirements under

11. Disability and Communication Access Board
The Project shall be accessible to and usable by persons with disabilities in compliance with
Section 103-50, HRS. Prior to the start of construction, Developer shall submit to HHFDC
5
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12.

13.

14.

15.

written evidence that the Project plans have been approved by the Disability and Communication
Access Board, or that Section 103-50, HRS does not apply to the Project. This requirement is in
addition to any other applicable requirement for accessibility such as the Fair Housing
Amendments Act of 1988 (Pub. L. 100-430, approved September 13, 1988) and the Fair Housing
Accessibility Guidelines (24 CFR Chapter 1).

Energy Conservation

To the extent possible, the Project shall comply with Secti arding energy
efficiency and environmental standards for state facilities.

NPDES Permit

Chapter 11-55, HAR, relative to the Nati
(“NPDES”) permit requirements. Fg tate waters, the

(“NOI”) form to the Department of pe of discharge
authorized by an NPDES g uding but not limited to
storm water associated wit jon ¢ ion*dewatering effluent. For
types of wastewater ngt cove , overage or wastewater discharging into

Class 1 or Class

permit may be required. Developer
shall not proceed

PDES permits are obtained. Developer
ith the permit requirements and

th&"actions of its contractors.

tion 103D-408, HRS, for the incorporation of Hawaiian
ing of any project developed with public moneys.

the Developer to submit a current comprehensive market analysis
sibility of any portion of the Project. The specifications and scope of the

market e determined by HHFDC.
16.  On-site and Off-site Infrastructure
Developer shall be responsible to build and maintain all onsite and offsite infrastructure,
including but not limited to, planning, design, payment of permit fees, and infrastructure such as
6
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roadways, driveways, waterlines, sewers, drainage, and electrical, telephone, gas, and cable
television lines, conduits, and hookups necessary for development of the Project.

The Developer shall be responsible for all County Department of Public Works requirements for
infrastructure.

17. Interim and Permanent Financing

The Developer shall be responsible for securing all fundi
construction, rental, management, or operation of the Proje
provide additional financing for this Project.

development,
no commitment to

The Ground Lease shall not be subordinated t er’s financi

18. GET Exemptions

HHFDC shall be responsible for ce ¢ xation exemption
submitted by Developer on behg i ns for all work qualified

19.

ployees, directors, agents, representatives, officials,
rom and against any and all liability, loss, damage

y and/or lease, use, occupation, or operation of the Project or Property;
ment of this Agreement (whether or not suit is brought therefore). This
ive the expiration or earlier termination of this Agreement, notwithstanding
any other provision to the contrary.

20. Insurance

Developer shall maintain insurance acceptable to HHFDC in full force and effect throughout the
7
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term of this Agreement. The policy or policies of insurance maintained by the Developer shall
provide the following minimum policy limits and coverage:

Coverage Minimum Policy Limits

Commercial General Developer's commercial gener, y and automobile
Liability and liability, including product leted operations coverage,
Automobile Insurance and automobile liability i itten on occurrence

form and contain broad for
coverage of a combined single
per occurrence
in connection

and bodily injury
ess than $3,000,000

protectig
$1,00

Pollution Liability ope ain at Developér’s expense, and shall keep in
ingt n of this Agreement, Pollution Liability

ove eloper’s liability for bodily injury,

ge a onmental damage resulting from

and'gradual pollution and related cleanup costs
D8 per all arising out of this Agreement.
h pgle’limit per occurrence may not be less than
00,00 nnual aggregate limit may not be less than
000. The policy shall name the State of Hawaii and
FRC as additional insureds.

uding Windstorm written on a replacement cost basis in an
amount not less than 100% of the replacement cost of the
buildings and contents, including betterments and improvements,
made by Developer, located on the Property. Developer shall be
responsible for any deductible or self-insurance retention, and to
provide these coverages on a primary basis. The State of Hawaii
and HHFDC shall be a loss payee under the Property Insurance.
Coverage shall be evidenced on form Accord 27 — Evidence of
Property Insurance.
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Fire and Extended 100% replacement value
Coverage

Builder’s Risk 100% replacement value
Malicious Mischief 100% replacement value
Workers' Compensation As required by Hawaii law:

a. It is agreed that any insurance maintaine in excess of

b. The State of Hawaii and : rties with respect to
operations performed F

C. If a general aggrega €ral aggregate limit shall apply separately to
this Agreeme

h the operations to be performed under this Agreement and
operations performed outside the work area and all change order

Waiver of Subrogation for each required policy described herein. When
er, or should a policy condition not permit the Developer to enter into a pre-
aive subrogation without an endorsement, Developer shall notify the insurer
and request that the policy be endorsed with a Waiver of Transfer of Rights of Recovery Against
Others, or its equivalent. This Waiver of Subrogation requirement shall not apply to any policy,
which includes a condition specifically prohibiting such an endorsement, or voids coverage
should the Developer enter into such an agreement on a pre-loss basis.

9
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20.a.

Reviewed by __,

On or before the effective date of this Agreement, Developer agrees to deposit with HHFDC
certificates of insurance necessary to satisfy HHFDC that the insurance provisions of this
Agreement have been complied with. Developer further agrees to keep such insurance in effect
and certificates of insurance on deposit with HHFDC during the entire term of this Agreement.
Certificates of insurance shall refer to this Agreement.

e, form, and amount of
C, the insurance provisions

HHFDC shall retain the right at any time to review and approy;
the insurance required by this Agreement. If, in the opinio

shall be entitled to all legal re
Developer shall be liable fo

requirements of th
Developer shall be o

icy or policies of insurance, the
damage, injury, or loss incurred under or

of the insurers under all policies of insurance obtained
reement, including but not limited to public liability and fire
ights of subrogation which said insurer might otherwise have, as

0, said waiver to be in writing and for the express benefit of the

n Liability Insurance.

Any general contractor contracted to build a building on the Property shall be required to obtain
and maintain Pollution Liability Insurance covering its liability for bodily injury, property
damage and environmental damage resulting from sudden accidental and gradual pollution and
related cleanup costs arising out of or caused by the operations and construction activities of said
general contractor. Combined single limit per occurrence shall not be less than $3,000,000 and
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aggregate limit of not less than $5,000,000. The policy shall have tail coverage extending 5
years beyond the completion of the work contemplated by the applicable construction contract.
The policy shall name the State of Hawaii and HHFDC as additional insureds.

21. Observance of Laws, Ordinances and Regulations

Developer, at its sole cost, shall ensure that the planning, desi uction, and operation of
the Project complies with the rules, regulations, ordinances standards of the County,
and any Federal and State requirements. If there is a con lkements, the more

restrictive requirement shall control.

22. Safe, Sanitary and Orderly Condition

During the Development Period, Developer, its i consultants
and/or contractors, or persons acting fo i
improvements, if any, in a safe, clea
or suffer any waste, strip, spoil, nug
Property.

not make, permit
e use of the

23. Information to be Provide

a. Developer
Project.

e Project. Each significant design phase for preparing the Project
e indicated.

all give HHFDC notice when served of any litigation or claims of any kind
t subject Developer to any liability in an amount in excess of $50,000.00
whether or not covered by insurance, within thirty (30) calendar days of Developer's
receipt of such litigation or claim.

24. Taxes and Assessments

11
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Developer shall be responsible for all taxes and assessments applicable to the Project. Developer
will pay or cause to pay all taxes, assessments, or other governmental charges levied upon any of
Developer's properties or Developer's income before the same become delingquent.

25. HHFDC Review and Approval

All Project plans shall be subject to HHFDC’s review and app, r to submittal to the

County for processing, including all of the following:

a. All requests for changes in land use designations, in assifications,
zoning, or zoning exemptions or waivers for the Proje

HHFDC will complete its review w i eipt of all such material
from Developer, or in such g HHFDC to complete its
review.

26. Intentionally Omitte

217.

ncement of construction.

Il furnish to HHFDC one (1) complete half-sized and (1) “pdf” electronic
VD, or USB “flash drive” of the set of plans and (upon request of HHFDC)
ns for the applicable phase or project approved by HHFDC, the Disability and
Communication Access Board, and the County.

C. Developer shall furnish to HHFDC evidence satisfactory to HHFDC that the Project is in
compliance with the requirements of Section 103-50, HRS, and the Disability and
Communication Access Board, or that Section 103-50, HRS is not applicable to this

12
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Project.

d. Developer shall furnish to HHFDC evidence satisfactory to HHFDC that the Developer
has obtained a building permit for the construction proposed.

e. Developer shall furnish to HHFDC evidence of Notice of
approved by the Department of Health for the type of di
authorized by an NPDES General Permit.

eral Permit Coverage
s) from the project

f. Developer shall furnish to HHFDC a copy of the co
proposed work to be commenced (“Construction Cont

work in accordance with t A icati HFDC and upon the
payment of all material ! i ment and construction
of the Project. The dditional co-obligees on

the bonds.

Developer i on schedule for the Project.

28. roject Signage

Developer shall have sole responsibility for funding the advertising and promotional program for
the Project. The advertising and promotional program shall disclose the fact that the Project is
being developed by Developer with assistance from HHFDC. Developer shall include the
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HHFDC logo in all its advertisements relating to the Project. All of Developer’s advertising and
promotional program shall be subject to the review and prior approval of HHFDC. HHFDC
shall be given ten (10) working days to provide comments to the Developer.

If Developer erects a construction or Project sign, such sign shall acknowledge the State of
Hawaii and HHFDC’s participation and assistance in the Project.

29. HHFDC Inspection

Upon 24 hours prior written notice to Developer, HHFDC have the right of

entry upon the Project Site. HHFDC and its agents shall have | work done,
labor performed and materials furnished in and ctall
books, contracts, records, and papers of Devel g, and
construction of the Project under this Agreemen terfere with

the work in progress. At least two (2)
furnish HHFDC a current constructiQ may be revised.

neral contractor and

30.

31.

an architect or engineer duly licensed under the laws of the State of
ovements have been substantially completed in accordance with the

(2) Gross building area of Project;

(3) Gross building area of any non-residential uses;

(4) Total number of residential units and number of each residential unit type and
average size of each unit type;

(5) Number of buildings, stories, and elevators in each building;
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(6) Number of parking stalls, as allocated between residential and non-residential uses;

(7) Number of handicapped parking stalls, as allocated between residential and non-
residential uses; and

(8) Number of loading stalls.

\/D, or USB “flash drive”
tions or deletions, after

b. One half-sized print set and an electronic “pdf” file on C
of "as-built" drawings reflecting all construction chan
each increment of construction work has been comp

a. All copies of applicable Certificates of Occupancy |

b. Copy of the Affidavit of Publication file
Hawaii indicating that notice of compl
work has been published.

the applicab

32. Warranty

All construction shall be perfo emporary with industry

33. Termination for llleq

during the term of this Agreement,
HHFDC shall have th t, if the Property or any part of the
Property, r intended to be used, in any manner or in
part, to ili ofa crime.

34.

roperty shall not be in support of any policy which
upon race, sex, including gender identity or expression,
ational origin, religion, marital status, familial status, ancestry,
munodeficiency virus infection.

have a requirement or preference for any religious faith or culture.

35.
a. Developer shall complete any required environmental site assessments and any follow-up
reports recommended by a qualified environmental consultant acceptable to the State of
Hawaii Department of Health and shall be responsible for any mitigation, or
environmental cleanup of the Property of any hazardous materials required by the State
15
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Reviewed by __,

of Hawaii Department of Health prior to commencement of construction of the Project.

Developer shall not cause or permit the escape, disposal, or release of any hazardous
materials. Developer shall not allow the storage or use of such materials in any manner
not sanctioned by law or by the highest standards prevailing in the industry for the
storage and use of such materials. Developer shall not allgfisany such materials on the
Property, except to use in the ordinary course of Devel siness, and then only
after written notice is given to HHFDC of the identi materials and upon

any lender or governmental agency shall ever requi in whether or not
there has been any release of hazardous materials by the Dgveloper shall
be responsible for all costs. In addition, i

the Property.

Developer shall indemnify. tate of Hawaii, and
their respective officer Ives, officials,

3Ssing, storage, release, discharge, disposal
ithin, under or about the Property with the

y shall have been commenced in respect thereof; and/or (d)
t of this Agreement, whether or not suit is brought therefore.

se of this Agreement, “hazardous materials” shall mean any pollutant, toxic
zardous waste, hazardous material, hazardous substance, or oil as defined in
to the Resource Conservation and Recovery Act, as amended, the
Comprehensive Environmental Response, Compensation, and Liability Act, as amended,
the Federal Clean Water Act, or any other federal, state, or local environmental law,
regulation, ordinance, or rule, whether existing or subsequently enacted (“Hazardous
Materials Laws”).

16
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36.

As used in this Agreement, the term “Hazardous Materials Claims” means and includes
(i) any and all enforcement, clean-up, removal, mitigation or other governmental or
regulatory actions instituted, or to the best of the Developer’s knowledge contemplated or
threatened, in respect of the Property pursuant to any Hazardous Materials Laws, and (ii)
any and all claims made or to the best of Developer’s knowledge contemplated or
threatened, by any third party against the Developer seekin@hdamages, contribution, cost
recovery, compensation, injunctive relief, or similar reli ing from any Hazardous
Discharge or from the existence of any hazardous , within or under the
Property.

As used in this Agreement, the term “Hazardous Disch ny event involving
the use, deposit, disposal, spill, release, ischarge of a on, within
or under the Property.

Conveyance of Property to Developer

Conveyance of the Project Site to r by
HHFDC at a rent of $ er year lease rent,
in the form included in the

-year term, substantially
d subject to the following:

old conveyance of title until after the approval of the
he applicable phase of the Project, e.g., zoning

right to withhold conveyance of title until after all the offsite
ssary for the development of the phase for which title is requested
pleted or bonded in accordance with the County’s regulations;

e. erves the right to withhold conveyance of title until the closing of all the
interim financing required for development of the Project for the phase for which title is
requested;

17
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37.

38. Default

Developer shall be responsible for preparation of the legal descriptions of any CPR
unit(s) to be conveyed to Developer, if a CPR is used, as well as the remaining portions
of the Property created by Developer’s subdivision but not conveyed to Developer;

Developer shall be responsible for all closing costs, fees, expenses, and taxes, including
those that are reasonably and necessarily allocated to or i red by HHFDC,;

Developer shall accept the Project Site in “AS IS, condltlon Wlthout any
express or implied warranties or representations.
and liability in connection with this Agreement and j evelopment and

operation;

The parties acknowledge that the lease i ally less
than the fair market rent for the demlsed and is in furt

pis Agreement. Developer shall not permit any other person
portion of the Property, nor shall Developer occupy the

Developer shall be in default if:

a.

Reviewed by ___

Developer shall fail to complete the Project by the Completion Date, or timely pay,
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Reviewed by __,

perform and/or complete Developer’s other obligations under this Agreement;

Developer shall become insolvent, or shall voluntarily or involuntarily be dissolved or
shall make any assignment for the benefit of creditors or shall generally fail to pay
Developer’s debts as they become due;

Developer shall become the subject of an order for reli
bankruptcy laws as now or hereafter constituted an
unstayed for a period of sixty (60) consecutive da

Involuntary case under the
r shall remain in effect and

Developer shall commence a voluntary case under the w or
hereafter constituted, or shall file any petiion or answer s i

arrangement, composition, adjustment;
it may be entitled under any present or f

Developer shall file any ans fany petition filed
against Developer in any s

eloper’s dissolution or liquidation; or
any proceedings against Developer
tment, liquidation, dissolution, or similar
nder any present or future statute, law or

ot have been dismissed,

of any or of all or a substantial part of the properties or
HHFDC’s consent or acquiescence, any such appointment

ecting all or any part of this Agreement, the Property, or any improvements
s such attachment, execution or seizure is set aside, dissolved, bonded off or
iminated within thirty (30) days of its occurrence;

Any third person shall obtain an order or decree in any court of competent jurisdiction
enjoining or prohibiting Developer from performing this Agreement as a result of the
negligent or willful acts or omissions of Developer, and (1) such proceedings shall not be
discontinued and such order or decree shall not be vacated within thirty (30) days after
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the granting thereof and (2) Developer shall fail to provide reasonable assurances to
HHFDC of its ability to complete the Project;

K. There shall be a sale, transfer, hypothecation, assignment or conveyance of all or any part
of this Agreement, the Project, including the housing units and other improvements
comprising the Project, or the Property by Developer wit the prior written consent of

in any other writings
in connection with the Project shall prove to have b t in any material

respect on the date as of which such representation or

m. A final judgment is entered which alo i ts against
financial

r (3) such judgment

Lease has been issued to the Developer, an event of
ase, or any phase of the Ground Lease.

39.
ediately proceed with taking all action necessary to cure all defaults.

e 30 calendar days to cure a default which can be remedied and cured by the
payment of money.

If a default cannot be remedied by the payment of money (“non-monetary default™), Developer
shall have thirty (30) calendar days in which to cure such non-monetary default, or if such
default cannot be reasonably cured in thirty (30) calendar days, Developer shall commence to

20
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40.

cure the default within thirty (30) calendar days and thereafter shall continue to diligently cure
such default subject to approval by HHFDC.

During such period of any monetary or non-monetary default, Developer shall protect the Project
from loss, damage, vandalism, waste, or other destruction and shall maintain the Project schedule
to the extent that it is practicable to do so.

HHFDC Remedies

After Developer has been declared to be in default and De such default
within the time period prescribed in Section _39 above, Dev at HHFDC shall
have all legal and equitable rights to which HHE i the State

a Terminate all of Developer’s rig 3 to develop the
Project and the Property and . Wotwithstanding
such termination, Develope ; to pay and perform
all outstanding obligati \ i yment of any unpaid
balance of Develope ' pay and invest and
damages arising ou C uns incurred to complete the Project lien-
free;

b. To retain a i ave been paid or delivered to HHFDC
Or escrow;

ications, and work product whether prepared
ts and, in HHFDC’s sole discretion, to negotiate
contractors to complete the Project;

other developers and enter into a development agreement
mplete the development of the Project pursuant to
afforded to such person under a development agreement;

elopment of the Project and use any of Developer’s equity and any
security which Developer has paid or deposited with HHFDC to complete
n-free;

f. To require Developer to put up additional security in an amount necessary to pay for the
completion of the Project lien-free and Developer’s other obligations under this
Agreement. HHFDC may require such additional security to be in the form of cash or an
irrevocable letter of credit (or equivalent) or bond;
21
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41.

42,

Reviewed by __,

j. To terminate any loans and loan agreements issued

g. To sue for damages, including but not limited to architectural and engineering fees and
costs and attorney fees and costs;

h. To seek specific performance;
i To cancel, terminate, and seek such cancellation and termjgation from the County

Council of any zoning exemptions approved by HHFD Project pursuant to HRS
Section 201H-38;

eveloper for the
k. To terminate any HHFDC programs a ' ek to
recapture any benefits received by Deve j

I If all or a portion of the Gro er, to cancel and
terminate any Ground Lea

ted from performing its obligations stated in this instrument by any cause
able control of that party, including but not limited to fire, an act of God,
rism or war, an act or failure to act of a government entity (except on the part
of HHFDC), unavailability of materials, or actions by or against labor unions, it shall not be in
default of its obligations stated in this Agreement. Any party delayed by such an event shall
notify the party to which it is obligated within ten days following the event. If the notified party
agrees that the event was the cause of the delay, the time to perform the obligations stated in this
Agreement shall be extended by the number of days of delay caused by the event. If no notice is
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given by the delayed party, no time extension shall be granted.

43. Amendments, Waiver

This Agreement can only be changed by an instrument in writing signed by HHFDC and
Developer. The terms of this Agreement may not be waived, modified, or in any way changed
by implication, through conduct, correspondence, or otherwis uch waiver, modification,
or change shall be specifically agreed to in writing by HHF eveloper. Any waiver in
whole or in part to any of the terms and conditions of thi specific and not
general. Each waiver shall only apply to the specific condi nces surrounding
it.

44. Binding Effect of Agreement

This Agreement shall be binding upon veloper, their

respective successors, and assigns.

45, Gender; Number; Certain Definiti

eveloper shall’be construed to mean the

as the instrument and context may require.
luding but not limited to” and shall in no
y demands otherwise.

The use of any pronoun in
singular or plural, the
The term “includin

46.
eloper shall be deemed to be the drafter of this

t is'ever construed by a court of law, such court shall not
against any party as the drafter of this Agreement.

Agreement.
ue this /

47,

griginal instrument but all such counterparts together shall constitute
but one

48.
If any provision of this Agreement as applied to any party or to any circumstances shall be
adjudged by a court of competent jurisdiction to be void or unenforceable for any reason, the
same shall in no way effect any other provision under circumstances different from those
adjudicated by the court, or the validity or enforceability of this Agreement as a whole. If any
23
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49,

50.

51.

52.

provision of this Agreement is inconsistent with any provision of any other document (excluding
any loan documents) relating to the Project, the provisions of this Agreement shall control.

No Third-Party Beneficiaries

terms and provisions of this
provisions of this

No third-party beneficiaries are intended by this Agreement, and
Agreement shall not give rise to any right in third parties to en
Agreement.

Campaign Contributions by State and County Contractors

The Developer acknowledges that Section 11-3 ibi i jons from
specified State or County government contrac i
contractors are paid with funds appropriated by

Governing Law

The laws of the State of Hawaii d effect of this

Agreement.

Accessibility Features

The Developer sha
recommended by the i Isability Studies into the Project to ease

es and electrical outlets within comfortable reach.

53.  Construction by Hawaii Workforce
Developer, its contractors, and subcontractors shall comply with HRS Chapter 103B (Act 68 SLH
2010), as amended by Act 192 SLH 2011 and implemented by State of Hawaii Comptroller’s
24
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54,

55.

56.

Reviewed by __,

Memorandum No. 2011-18 dated July 25, 2011 to ensure that Hawaii residents compose not less
than eighty per cent of the workforce employed to perform the contract for the construction of this
Project. Every contractor shall comply with this requirement for the entire duration of its contract
on the Project. Certifications of Compliance For Employment of State Residents shall be made
under oath by an officer of the general contractor and subcontractor whose subcontract is $50,000
or more and submitted to HHFDC. Shortage trades, as detegmiined by the State of Hawaii
Department of Labor and Industrial Relations, shall not be in the calculation. All
improvements under this Agreement shall be a public buildi poses of this requirement.

Notices

address designated by such party in wrifi
email (so long as receipt of the emai
immediately thereafter in accorda
mail). Any such written notice

notice is provided
by hand delivery or

)r timely informing the other party of any changes to their contact

Attor Costs

Should any litigation be commenced between the parties hereto concerning this Agreement, the
subject matter of this transaction, or the rights and duties of either in relation thereto, each party
shall pay their own attorneys’ fees and costs of litigation.

Time of the Essence

25
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Time is of the essence in the performance of all obligations under this Agreement.

ADDITIONAL PROJECT-SPECIFIC REQUI

57. Condominium Property Regime

If a CPR is utilized for the Project, the Developer shall see
CPR units and/or boundaries before seeking final CPR docum escriptions of the
Project site. The Developer shall not create re t lots for own
lots shall be incorporated into the Project Site.

58. Entitlement Approvals

The Developer shall be responsible
the Project, including working wi

or development of
cable government
Ision, development permit,

59. Maintenance Arou

g€ of: (1) any walls and fences which are
of any boundary walls located at or near the
y fences; and (4) the streetfront area fronting
ty or by the Villages of Kapolei Association, if

60.

ponsible for securing and maintaining the Project Site with
, hotices, and signage against trespassing.

his page is intentionally left blank; the signature page(s) follow(s).)
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IN WITNESS THEREOF, the undersigned have executed these presents as of the day and year
first written above.

Approved as to Form:

Deputy Attorney General

27
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STATE OF HAWAII )
) SS
CITY AND COUNTY OF HONOLULU )

On this day of re me appeared
DENISE ISERI-MATSUBARA, personally known to me, who, b worn, did say that
she is the EXECUTIVE DIRECTOR of the HAWAII HOUSIN EVELOPMENT
CORPORATION, a public body and a body corporate and politic 0 aii, that the seal

affixed to the foregoing instrument is the corporate seal
DEVELOPMENT AGREEMENT, “690 POHUKAI
HOUSING PROJECT” _ dated

by authority of its Board of Directors, and the sai
act and deed of the corporation.

ublic, State of Hawaii
ial Circuit

commission expires:

28
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STATE OF HAWAII )
)

SS.
CITY AND COUNTY OF HONOLULU )
On , before me personally appeared
and , to me personally known, g by me duly sworn or

act and deed of such
ecute such

affirmed, did say that such person(s) executed the foregoing instr
person(s), and if applicable, in the capacities shown, having been dt
instrument in such capacities.

Sthe f

10

% tat. I
expire

Document Date: Number of Pages:

Notary Name: First Judicial Circuit

Document Descri N 696 kaina Affordable Family Rental Housing
Project

Date

29
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STATE OF HAWAII )
) ss.
CITY AND COUNTY OF HONOLULU )

On , before me personally appeared

and , to me personally known, whao,
affirmed, did say that such person(s) executed the foregoing instru
person(s), and if applicable, in the capacities shown, having bee
instrument in such capacities.

y me duly sworn or
free act and deed of such
execute such

Document Date:
Notary Name:

Document Description: Dev
Project

Number of Pages:
First Judicial Circuit
ina Affordable Family Rental Housing

Date

30
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EXHIBIT “A”

Property Location Map or
Property description

%
§\¢
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